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ABSTRACT 

The hearings recorded here were convened in order to 
examine legislation proposed in response to the Supreme Court's 
decision in Grove City College v. Bell, which was- considered to 
narrow significantly the scope of coverage of Title IX of the 1972 
Education Amendments, Title VI of the 1964 Civil Rights Act, Section 
504 of the 1973 Rehabilitation Act, nd the 1975 Age Discrimination 
Act. Committee members expressed concern that the Supreme Court's 
interpretation of the language set forth in these statutes might 
prevent continuation of "two decades of enforcement by four 
presidents of both parties." The proposed legislation was offered to 
reaffirm that enforcement record. Testimony for and against the bill 
was given by government officials, legislators, educators, and 
representatives of various civic organizations. (RDN) 
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CIVIL RIGHTS ACT OF 1984 



WEDNESDAY MAY 9, 1984 

House of RapRESENTATivEs, 
Committee on Education and Labor, and 

Committee on the Judiciary, 
Subcommittee on Civil and Constitutional Rights, 

Washington, DC. 

The joint committees met, pursuan': to call, at 11:15 a.m., in 
, room 2141, Rayburn House Office Building, Hon. Paul Simon pre- 
siding. 

Members present: Representatives Perkins, Simon, Murphy, 
Schroeder, Hayes, Penny, Jeffords, Sensenbrenner, Coleman, Petri, 
Gunderson, Chandler, and DeWine. 

Staff present: John F. Jennings, megority associate general coun- 
sel, and Electra C. Beahler, minority counsel for education. Educa- 
tion and Labor Committee; William A. Blakey, majority counsel. 
Subcommittee on Postsecondary Education; and Catherine A. 
I^eroy, majority counsel; Ivy L. Davis, mgyority assistant counsel, 
and Philip Kiko, minority associate counsel. Subcommittee on Civil 
and Constitutional Rights. 

[Text of H.R. 5490 follows:] 



(1) 
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98TH CONGRESS fj T\ ^ M 

21) SESSION K. OAVl) 

To clarify the application of title IX of the Education Amendments of 1972, 
section 504 ol the Rehabilitation Act of 1973, the Age Discrimination Act of 
1975. and title VI of the Civil Rights Act of 1964. 



'0 



IN THE HOUSE OF REPRESENT ATI \T5S 
April 12, 1984 

Mr. Simon (ior himself Mr. Edwards of California, Mr. Fi8H, Mr. Coleman of 
Missouri, Mr. Dixon, Mr. Garcia, Mr. Miller of California, Mr. Rodino, 
Mrs SniNEiDBR, Mrs. Schroedeb, Mr. Conablk, Mr. AvCoin, Mr. 
BoBHLKRT, Mrs. BoxBR, Mrs. Burton of California, Mr. Carper, Mr. 
Chandler, Mr. Clinoer, Mr. Conyebs. Mr. Couohlin, Mr. Crockett, 
Mr. D'Amours, Mr. Doroan, Mr. Dwvbr of New Jersey, Mr. Dymally, 
Mr. EdoaR^ Mr. Foolietta, Mr. Oilman, Mr. Glickman, Mr. Green, 
Mr Ouarini, Mr. Ounderbon, Mrs. Hall of Indiana, Mr. Horton, Mr. 
Howard, Mr. Hoyer, Mr. Hughes, Mr. Jeffords, Mrs. Johnson, Mrs. 
KENNEtLY, Mr. Leath of Texas, Mr. Lehman of California, Mr. Long of 
Louisiana, Mr. McKernan, Mr. McKinney, Mr. Markey, Mrs. Martin of 
Illinois, Mr. Mavroulbs, Mr. Mineta, Mr. Mitchell, Mr. Molinari, Mr. 
MooDV, Mr. Mrazek, Mr. Owens, Mr. Pepper, Mr. Pri^chard, Mr. 
KangiX, Mr. ScHUMER, Mr. Shannon, Ms. Snowe, Mr. Stark, Mr. 
SwiFi', Mr. Talke, Mr. Towns, Mr. Vento, Mrs. Vucanovich, Mr. 
Weber, Mr. Weisk, Mr. Wheat, Mr. Williams of Montana Mr. Wolpe, 
and Mr. Yates) introduced the following bill; which was referred jointly' to 
the ronimittecs on Education and Labor and the Judiciary 



A BILL 

To clarify the application of title IX of the Education Amend- 
ments of 1972, section 504 of the Rehabilitation Act of 
197:^, the Age Discrimination Act of 1975, and title VI of 
the Civil Rights Act of 1964. 



3 



2 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the **Civil Rights Act of 

4 1984'\ 

6 Sec. 2. (a) The matter preceding clause (1) of section 

6 901(a) of the Education Amendments of 1972 (hereafter in 

7 this section referred to as the **Act") is amended — 

8 (1) by striking out ***in" the second time it ap- 

9 pears; 

10 (2) by striking out **the benefits of* and inserting 

11 in lieu thereof "benefits"; and 

12 (3) by striking out "under any education program 

13 or activity receiving" and inserting in lieu thereof "by 

14 any education recipient of". 

15 (b) Section 901(c) of the Act is amended by inserting 

16 "(1)" after the subsection designation and by adding at the 

17 end thereof the following new paragraph: 

18 "(2) For the purpose of this title, the term 'recipient' 

19 means — 

20 "(A) any State or political subdivision thereof, or 

21 any instrumentality of a State or political subdivision 
22. thereof, or any public or private agency, institution, or 

23 (»rKaiiization, or other entity (including any subunit of 

24 any such State, subdivision, instrumentality, agency, 

25 institution, organization, or (»ntity), and 

iO 



4 



3 

1 "(B) any successor, assignee, or transferee of any 

2 such State, subdivision, instrumentality, agency, insti- 

3 tution, organization, or entity or of any such subunit, 



4 to which Federal financial assistance is extended (directly or 

5 through another entity or a person), or which receives sup- 

6 port from the extension of Federal financial assistance to any 

7 of its subunits/'. 



8 (c)(1) The first sentence of section 902 of the Act is 

9 amended — 

10 (A) by striking out "to any education program or 

11 activity" and inserting in lieu thereof ''for education"; 

12 and 

13 (B) by striking out "such program or activity" 

14 and inserting in lieu thereof "recipients". 

15 (2) The third sentence of section 902 of the Act is 
IB amencfed — 

17 (A) by striking out "under such program or activi- 

18 ty"; 

19 (B)' by striking out "to whom" each time it ap- 

20 pears in clause (1) and' inserting in lieu thereof "to 

21 which" each such time; 

22 (C) by striking out- "program^ or part thereof, in 

23 which" and inserting in lieu thereof "assisi^ice which 

24 supports"; and 
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4 

1 (D) by striking out "has been so found" and in- 

2 setting in lieu thereof **so found'". 

3 (3) Section 903 is amended by striking out "1002" and 

4 inserting in Heu thereof "902". 

5 Sec. 3. (a) Section 504 of the Rehabilitation Act of 

6 1973 (hereafter in this section referred to as the "Act") is 
' 7 amended — 

8 (1) by striking out "his" and inserting in lieu 

9 thereof "such individual's"; 

10 (2) by striking out "in" the third time it appears; 

11 (3) by striking out "the benefits of" and inserting 

12 in lieu thereof "benefits"; 

13 (4) by striking out "under any program or activity 

14 receiving" and inseiting in lieu thereof "by any recipi- 

15 ent of"; and 

16 (5) by striking out "under any program or activity 

17 conducted". 

18 (b) Section 504 of the Act is further amended by insert- 

19 ing "(a) ' after the section designation and by adding at the 

20 end thereof the following new subsection: 

21 "(b) For the purpose of this section, the term 'recipient* 

22 means — 

23 "(1) any State or political subdivision thereof, or 

24 any instrurtientality of a State or political subdivision 

25 thereof, or any public or private agency, institution, or 
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1 organization^ or other entity (including any subunit of 

2 any such State, subdivision, instrumentality, -agency, 

3 institution, organization, or entity), and ^ 

4 ''(2) any successor, assignee, or transferee of any 

5 . such State, subdivision, instrumentality, agency, insti- 
B tutiiii, organization, or entity or of any such subunit, 
7 to which Federal fiuancial assistance is extended (directly or 
H through another entity or a person), or which receives sup- 
9 port from the extension of Federal financial assistance to any 

10 of its subunits!''. 

1 1 (c) Section 505(a)(2) of the Act is amended- bj^ inserting 

12 as amended," after '4964". 

\li * Sec. 4. (a) Section 302 of the Age Discrimination Act 

14 of 1975 (hereafter in this section referred to as' the ''Act") is* 

15 amended:— 

II) (1) by striking -out "in programs or activities re- 

17 reiving'' and ihserting in lieu thereof '*by. recipients 

IS of'; and 

19 (2) by striking out "programs or activities receiv- 

'20 ing funds under the State and Local Fiscal Assistance 

L'l ' An of 1372 (31 U.S.C. 1221 et seq.)" and inserting in 

22 lieu thereof "recipients of funds under chapler 67 of 

2;{ title ;^1, United States Code". , 

24 (b) Section 303 of the Act is amended— 

« 

I 

IIK M90 III * 



1 (1) by striking out ''in" the second tim^ it ap- 

2 pears; ^ 

3 (2) by striking out **the benefits of and inserting: 

4 in lieu thereof "benefits"; 

5 (3). by striking out "under, any program or activi- 
receiving" and inserting in lieu thereof "by any re- 

7 cipient of". 

8 (c)(1) Section 304(a)(4) of the Act is- ame ded by strik- 

9 ing out "to any program or activity". 

10 (2) Section 304(b)( 1) of the Act is amended— 

11 (A) by striking out ", in the program or activity 

12 involved"; 

a 

13 ,(B) by striking out "operation" in clause (A) and 

14 inserting in lieu thereof "operations of the recipient''; 

15 and 

16 (C) by striking out "of such program or activity'' 

17 in clause (A) and inserting in lieu' thereof "in further- 

18 ance of which the Federal financial assistance is used", 

19 (3) Section 304(c)(1) of the Act is amended by striking 

20 out "any program or a^^tivity receiving". 

21 (d)(1) Section 805(a)(1) of thq Act is amended by strik- 

22 ing out "under the program or activity ijQVolved''. 

23 (2)(A) The second sentence of section 805(b) of the Act 

24 is amended by strining out "the particular program or activi- 

25 ty, or part of sueh program or activity, with respect to which 
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1 such findjing has been made" and inserting in lieu thereof 

4 

2 ''assistance which supports the noncompHance so found''. 

3 (B) The third sentence of such section is amended to 

4 read as follows; ''No such termination or refusal shall be 

5 based in whole or in part on any finding with respect to any 

6 noncompliance which is not supported by such assistance/'. 

7 (3) Section 305(e)(1) of the Act is amended by striking 

8 out "Act by any program or activity receiving Federal finan- 

9 cial assistance" and inserting in lieu thereof "title". 



1 f\ 

10 


(e) bection o\)v oi tne Act is amendea Dy — 


11 


(1) by striking out "and" at the end of clause (2); 


12 


(2) by striking out the period ^at the end of clause 


13 


(3)^ and inserting in lieu thereof a semicolon and the 


It 


word ^ "and"; and 


15 


(3) by adding at tlie end thereof the folio v^ng new 


16 


clause*. 


17 


"(4) the term 'recipient' means — 


IH 


"(A) any State or political subdivision there- 


19 


of, or any instrumentality of a State or political 


20 


subdivision thereof, or any public or private 


21 


agency, institution, or organization, or ather 


22 


entity (including any subunit of any such State, 


23 


subdivision, instrumentality, agency, institution, 


24 


organization, or entity), and 
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1 ''(B) any successor, assignee, or transferee of 

2 any such State, subdivision, instrumentality, 

3 agency, institution, organization, or entity or of 

4 any such subunit, 

5 to which Federal financial assistance is extended (di- 

6 rectly or through another entity or a person), or which. 

7 receives support from the extension of Federal financial 

8 assistance to any of its subunits/'. 

9 Sec, 5. (a) Section 601 of the Civil Rights Act of 1964 

10 (hereafter in this section referred to as the ''Act") is amend- 

11 ed— . • 

12 (1) by piking out *'in" the second time it ap- 

13 pears; 

14 (2) by striking out "the benefits of and inserting 

15 in lieu thereof "benefits**; and § 

16 (8) by striking out "under any program or activity 

17 receiving'' and inserting in lieu thereof "by any recipi- 

18 ent of". 

19 (b)(1) The first sentence of section 602 of the Act is 

20 amend(»d by striking out "program or activity" each time it 

21 appears and irtKerting in lieu thereof "recipient" each such 

22 time. 

23 (2) T\w third sentence of section ()()2 of the Act is 

24 nineiuled — . \ ^ 
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2 
3 
4 
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6 
7 
R 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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(A) by striking out "under such program or activi- 
ty" in clause (1); 

(B) by striking out "to whom" each time it ap- 
pears in clause (1) and inserting in lieu thereof "to 
which" each such time; 

(C) by striking out "program, or part thereof, in 
which" in clause (1) and inserting in lieu thereof "as- 
sistance which supports"; and 

(D) by striking out "has been so found" in clause 
(1) and inserting in lieu thereof "so found". 

(c) Title VI of the Act is amended by adding at the end 
thereof the following new section: 

"Sec. 606. For the pui^ose of this title, the term 'recip- 
ient' means — 

"(1) any State or political subdivision thereof, or 
any instrumentality of a State or political subdivision 
thereof, or any public or private agency, institution, or 
organization, or other entity (including any subunit of 
any such State, subdivision, instrumentality, agency, 
institution, organization, or entity), and 

"(2) any successor, assignee, ot transferee of any 
such State, subdivision, instrumentality, agency, insti- 
tution, organization, or entity or of any such subunit, 
to which Federal financial assistance is exter;ded (directly or 
through another entity or a person), or which receives sup- 
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1 port from the extension of Federal financial assistance to any 

2 of its subunits.". 
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Mr. Simon. The joint hearing of the Judiciary Subcommittee and 
the Education and Labor Committee will come to order. I am tem- 
porarily taking the Chair for Don Edwards and Carl Perkins. The 
two Chairs are tied up in the Democratic Caucus on another civil 
liberties matter. We will enter their statements in the record, and 
they may wish to deliver them, 

[Opening statement of Congressman Edwards follows:} 

Opening Statement of Hon. Don Edwards, a Representative in Congress From 
THE State of California and Chairman, SuBCOMMin'EE on Civil and Constitu- 
tional Rights 

' It is hard to believe that rpcial apartheid was practiced throughout this country 
just 20 years ago and that such practices were supported with federal dollars. With 
adoption of Title VI of the 196t Civil Rights Act, Congress declared its national 
policy that federal funds would not be used to support racial discrimination. Con- 
gress extended that policy to ban federal support of discrimination based on sex, 
handicap and age. 

The committees on Judiciary and Education and Labor come together at this time 
because this national resolve has been severely undermined by the Supreme Court's 
decision in Grove City College v. Bell. Unless the Congress acts, the decision will sig- 
nificantly narrow the scope of coverage, not only Title IX of the 1972 Edu*"ation 
Amendments but Title VI of the 1964 Civil RighU Act. section 504 of the 1973 
Rehabilitation Act and the 1975 Age Discrimination Act. 

It is the intent of H.R. 5490 to codify two decades of enforcement by four presidents 
of both parties. The Supreme Court's interpretation of the language set forth in these 
statutes prevents continuation of that enforcement record. Our changes reaffirm that 
record of enforcement. To put us back to where we were before Grove City, we must 
provide for broad coverage and we will limit the fund termination to those funds 
which are actuatlv supporting the discrimination found. 

As President Kennedy noted in proposing Title VI *'(S)imple justice requires that 
public funds to which all taxpayers . . . contributed not be sp^nt in any fashion 
which encourages, entrenches, subsidizes, or results in . . . discrimination. 

As with all civil rights legislation, H.R. 5490 has broad bi-partisan support: 136 
members in the House and still rising and in the Senate, S. 2568 has 62 co-sponsors. 

Mr. Simon. Basically why we are holding this hearing is to take 
a look at H.R. 5490. This is a congressional response to the U.S, 
Supreme Court decision in Grove City College v. Bell 

What happened in that decision obviously has implications 
beyond title IX. I will enter my full statement in the record but 
won*t read it. 

We think it has implications also on title VI and of the Qivil 
Rights Act and section 504 of the Rehabilitation Act of 1973. This 
bill— and I am pleased to be one of the cosponsors— is an attempt 
to make clear what congressional intent is. 

[Opening statement of Congressman Simon follows:] 

Opknino Statement of Hon. Paul Simon, a Representative in Congress From 
THE State or Illinois and Chairman, Subcommittee on Postsecondary Educa- 



^ Today the Education and Labor Committee and the Judiciary Subcommittee on 
Civil and Constitutional Rights begin 6 days of hearing on the Civil Rights Act of 
19K4, H.R. 5490. This Bill is the Congressional response to the U.S. Supreme Court 
decision Grove City College v. Bell 

In that decision, the Court held that a college which receives federal funding in 
the form of student financial aid to its students* hut receives no other federal 
money, is required to comply with Title IX only in its student financial aid program. 
Under this holding, despite the receipt of federal funds, the remainder of the insti- 
tution is free to discriminate on the basis of sex without violating Title IX. In short, 
after the Grove City case there is no longer any federal law which comprehensively 
prohibits sex discrimination in education. 
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In Grove City the C'uurt iunored the conj^reseional intent and rejected a long histo- 
ry of broad executive brancFi enforcement of Title IX of the 1972 Education Amend- 
ments. 

We must correct this result. Although the Grove City case only addresses Title IX, 
it is appropriate that we clarify each of the civil rights laws that are parallel in 
language and structure. The bill addresses four parallel civil rights statutes: Title 
? ^x! Edupation Act of 1972, Title VI of the Civil Rights Act of 1964. '^tion 504 
of the Rehabilitation Act of 1973 (prohibiting discrimination on the basis of disabil- 
ity) and the Age Discrimination Act of 1975, In fact, officials of both the Department 
of ^Sducation and the Justice Department have expressed, their intention to re-write 
regulations for all four statutes to conform to the narrow Supreme Court decision' 

On April 12, 1984, along with Chairman Edwards and 70 Members of the House I 
introduced H,R, 5490. That legislation now has 129 co-sponsors. The purpose of this 
bill ifi to codify the broad coverage intended by Congress and carried out by the ex- 
ecutive branch for the past two decades. An identical bill was introduced in the 
Senate. This bill is intended to reaffirm Congress' intent that assistance flowing 
from federal tax dollars not be used in any way to foster discrimination. 

Let me add one personal note before we begin these hearings. Nothing is more 
vital to the future of this Nation than that we provide opportunity and justice and 
see that it is done for those citizens who have not always Iftid either the opportunity 
or justice. My daughter ia one of those who benefitted directly from Title IX. She 
was the AIAW, Division III High Jump Chamjpion in 1982. 

Two of those who have been giants irf this Congress over the years, who have con- 
tribut'^i the most, are my colleagues, one of whom is the Chairman of the Education 
and Labor Committee and the other is the the Chairman of the Judiciary Subcom- 
mittee. Jt IS an honor to serve with them in the House. I anr particularly pleased to 
be conducting these hearings with these distinguished colleagues, Don Mwai^ and 
Carl Perkins, 

Mr. Sensenbrenner. Mr. Chairman. 
Mr. Simon. Mr. Sensenbrenner. 

Mr. Sensenbrenner. Mr. Chairman, I have an opening state- 
ment. 

I am a cosponsor of this piece of legislation because I strongly be- 
lieve that the Supreme Court's decision in the Grove City College 
case was far too restrictive and does not enunciate the intent of 
Congress when title IX was passed about 10 years ago, guarantee- 
ing nonsex discriTmination in federally-funded institutions of educa- 
tion. 

I do believe that title IX has been effective in reducing the wage 
gap that we hear much about, wherein women get 62 cents on the 
dollar of wages for comparable work as members of the male sex. 

The efficacy of title IX, I think, is dramatized by the point that 
the last Census figures indicate that for women under 30, who were 
the principal beneficiaries of the title IX protections during their 
education, the figure is 85 cents on the dollar rather than 62 cents 
on the -dollar for comparable wages for society as a whole. 

That is why I believe that the letter and the spirit of title IX 
should remain the law and that Grove City College was far too re- 
strictive and a step backward. 

At the same time, having expressed my support for this pie ;e of . 
legislation, let me express a word of caution that it will be counter- 
productive for us to go too far and to extend a very sweeping, broad 
brush on the title IX legislation. And I would hope that the hear- 
ings that this committee will be holding will be able to clarify pre- 
cisely what the congressional intent is. 

For example, it has been brought to my attention that one law- 
suit has been filed against the school that does not take Govern- 
ment money, either directly or indirectly, to bring them in under 
title IX merely because they invited a police officer whose depart- 
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ment was funded with Federal funds, to come and give a speech to 
some elementary school students. 

I don't think that was the intent of title IX; I don't think it is the 
intent of this bill. I would hope that when we mark this bill up 
there is a very clear and adequate record that indicates that we do 
intend to reverse the Grove City College case but we don't intend to 
have the fruit of the Government money go to the extent that I 
have just described. 

I thank the chairman for this time and yield back whatever time 
I have remaining. 

Mr. Simon. Mrs. Schroeder. 

Mrs. Schroeder. Mr. Chairman, I ask unanimous consent to put 
my opening statement in the record. 

I iust want to say briefly that as an original cosjftpnsor of the 
Civil Rights Act of 1984, I am really pleased that these two com- 
mittees are being very efficient and productive in meeting together 
and moving oh this because it is terribly important. 

All of us were awfully disappointed when the Supreme Court in 
Grove City College v. Bell narrowly defined title IX and, therefore, 
all the other titles that it was drafted around and similar to. That 
really set back all the gains that Hispanics, women, handicapped, 
older Americans, and everyone thought they had earned in the last 
20 years. 

I want to just focus on the specific facts that show you why title 
IX lias been so critical In order to see how title IX has worked, 
just look at the facts. First of ail, the percentage of women enrolled 
in 4-year colleges has risen from 43 to 52 percent after the passage 
of title IX. 

If you look at women's sports scholarships in colleges, there were 
none before title IX. There are now at least 15,000. So we made 
some great progress there. 

And the number of Ph.D's earned by women has risen from 16 to 
32 percent, almost doubling. 

I could go on and on; and the same is there for the handicapped, 
for older people, for minorities, and Hispanics. I just think it is 
wonderful that we are moving so fast. Let's get this back to where 
we thought it was 20 years ago, and get on with it. 

I thank you. 

[Opening statement of Congresswomq^n Schroeder follows:] . 

Openin(j Statement of Hon. PATRtciA Schroeder, a Refresentative in Congress 

From the State of Colorado 

I am proud to bf an original sponsor of the Civil Rights Act of 1984. Its expedi- 
tious passage is crucial if we are to fulfill the commitment Congress and the Ameri- 
can people made twenty years ago in passing the Civil Rights Act of 1964 to prohibit 
discrimination. 

As a member of the House Judiciary Subcommittee on Civil and Constitutional 
Rights* I have heard testimony during our extensive oversight hearings on the 
Reagan Administration's enforcement, or lack of enforcement, of our nation's civil 
rights laws. I fear that armed with their interpretation of the Supreme Court s deci- 
sion in Grore City v. Bell, which narrowly defined Title IX s program or ictivity lan- 
guage 80 as to exempt entire institutions from its prohibition of sex discrimination, 
the current Administration could make a shambles of the gains blacks. Hispanics, 
women, handicapped, and older Americans have made during the last twenty years. 

As co-chair of the Congreflyional Caucus of Women s Issues. I . know that Title IX 
of the p:ducation Amendments of 197'^. has been an effective law. Here are three ex* 
amples: 
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Since passage of Title IX. the percentage of women enrolled in four-year schools 
has risen from 43% to 52%, and in two-year schools from 44% to 55% 

Since passage of Title IX, the number of college gports scholarships offered to 
women has risen to 15.000, Before Title IX, there were none, 
w4'".*^^n'^*i^^^*^ 0*" "^'^'^ 'X, the number of Ph.D.s earned by women has risen from 

iO%> to olvo. 

There is still much room for improvement, but if Title IX and the other civil 
rights Statutes are narrowed in scope, that improvement will be severely limited 

It IS haudulent to tell girls and women that they will pay the same taxes as men] 
so 01 course they have the same educational opportunities, then when they get to 
school say sorry, only the financial aid department has to comply with Title IX " 
d LV^ A J r^nu/?'''^?^"'^^ coalition of organizations supporting the Civil 
Kignts Act of 1984 for choosing to pursue omnibus legislation to correct the Grove 
(.irv decision, I think it sends a message to American people that the pursuit of civil 
rights for all in this country transcends the special interest, of any one constituency, 
i m confident that the unity of the various constituencies, and the unity of both Dar- 
ties, will be a big plus for the bill as we try to move it through Congress, 

Mr. Simon. Mr. Coleman. 
. Mr. Coleman. Thank you, Mr Chairman. 

It was just 11 years ago that it was . an accepted practice for 
many coUeages and universities to utilize separate* tougher admis- 
sion standards for female students &Rn for male students. Athletic 
scholarships were for men only. Female students were channeled 
into so-called women's fields, with math, science, engineering, law, 
and medicine left to men. 

On the faculties of universities, women professors routinely re- 
ceived lower compensation than similarly qualified male professors. 

In short, educational institutions failed to provide women the op- 
portunities they needed to compete on an equal basis with men in 
our society. 

Congress sought to address these inequities in our educational 
system bv passing title IX of the Education Amendments of 1972. 
The results of title IX have been impressive. Consider, for example, 
that: 

Female enrollment in medical, law, dental and business schools 
has increased sharply across the country and now reflects the com- 
position of the general population at many institutions. 

More than 10,000 athletic scholarships are awarded to women 
athletes each year, thus encouraging young women athletes at all 
levels of education to fully develop their potential. ' 

The presumption that women were not suited to certain fields of 
studv has largelv been refuted. The Strong Vocational Interest 
Bank, for example, abandoned its policy of utilizing separate scor- 
ing systems for men and women and now judges individuals with- 
out regard to sex. 

The Supreme Court decision in Grove City College y. Bell has 
raised the question of whether or not we are going to continue to 
pursue the goal of eliminating unlawful discrimination from our 
educational institutions. 
^ I, for one, regret the courts decision because it will severely 
limit the effectiveness of existing Federal law as a mechanism for 
preventing discrimination on the basis of sex, race, handicap or age 
in postsecondary institutions. 

Because of my concerns, I am happy to be a cosponsor of H.R. 
o490 and believe that it will effectively resolve the controversies 
which have arisen over various interpretations of title IX during 
the last few years. 

er|c 2<3 
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The bill would require a broad reading of title IX by deleting the 
references to ''program or activity/' The effect of this change will 
be to subject an entire institution or entity to the prohibitions of 
title IX. 

In addition, H.R. 5490 defines the term "recipient" to reflect the 
broad interpretation of that term found in current title IX regula- 
tions. 

Finally, the enforcement section is modified to reflect the fact 
that recipients of Federal aid are subject to title IX in all of their 
activities. If discrimination is found to exist in any one program or 
activity, all Federal funds to the school wpuld be terminated. 

Mr. Chairman, I thank you for providing me this time because I 
believe that H.R. 5490 represents a large and necessary step we 
must take if we are to maintain the progress achieved over the last 
11 years in ridding our educational institutions of discrimination. 

I am hopeful that together with the Judiciary Committee and the 
Education and Labor Committee we can work closely together to 
produce a bill which we can enact this year. 

Thank you. 

Mr. Simon. If there are no further opening statements by mem- 
bers of the two committees, we will call on our first two witnesses, 
our esteemed colleagues, Leon Panetta and Olympia Snowe. The 
two of you will take the witness chairs there. Mr. Panetta. 

STATEMENT OF HON. LEON E. PANETTA, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Panetta. Than' ou, Mr. Chairman. I appreciate the oppor- 
tunity to appear before you and I would ask unanimous consent to 
have iny testimony made part of the record. 

Mr. Simon. Without objection. 

Mr. Panetta. And if I could summarize what I think are the key 
points involved. 

I come to you as someone who for the last 20 years has been in- 
volved in civil rights in one capacity or another. As a legislative 
assistant 6n the Senate side, I helped draft civil rights legislation, 
landmark civil rights legislation in housing, and in other areas. 

As an attorney, I represented minorities, women, in discrimina- 
tion suits beforVthe district court. Federal District Court, the Su- 
preme Court. 

And as Director of the Office for Civil Rights, I was responsible 
for enforcing the very laws that you are concerned about here, spe- 
cifically title VI and title IX. 

I want to express, as a result of all of them, my concern over the 
Grove City decision and more specifically, my support for H.R. 
5490, which I think would restore the law to the condition that was 

intended. . i . • 

It is essential for three important reasons: The first is that it is 
my experience that the promise for equal rights, civil rights, equal 
justice, means virtually nothing if you don t have strong enforce- 
ment. That is the lesson of the history of civil rights. 

We have had two tracks to enforce those laws. One has been 
through the court system and the Justice Department; the other 
has been through the administrative process and through the de- 
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partments that have jurisdiction over funding for various pro- 
grams—a two-pronged attack to try to implement civil rights in 
this country. 

The administrative side consists of title VI, section 504, and title 
IX. My concern about Grove City is obviously whatever is applied 
to title IX can easily be extended to titl6 VI and to section 504. I 
think that is the great danger that we are dealing with here. 

Anyone who has a rudimentary recollection of what took place 
after the Brown v. Board of Education decision understands the 
importance of administrative enforcement in terms of the termina- 
tion of Federal funding. 

Between 1954 and 1964, there was virtually no implementation 
of the Supreme Court decision, except in a few court decision. I 
think about 1 percent of the school districts in the South were de- 
segregated during those 10 years. 

Following the enactment of the 1964 Civil Rights Act and more 
specifically, following the enactnjent of the Elementary and Sec- 
ondary Education Act and the other Federal programs that insert- 
ed funding ihto school districts, within 4 years we had almost 25 
percent desegregation in southern school districts largely through 
the administrative tool of title VI, holding up the threat of termi- 
nation of Federal funding. 

Grove City would certainly weaken that aspect of enforcement 
and, therefore, it would undermine the promise of equal rights. 

Second, strong enforcement demands that there be clarity in the 
law, not only a commitment to the law, but certainly clarity in the 
law. It is tough enough to enforce civil rights laws under the best 
of circumstances. Let me tell you as one who has been involved 
with that issue, it is tough enough to do under the best of circum- 
stances. It is always an emotional issue; it is always a controversial 
issue; it always involves a very tough laying out of the evidence to 
make the case; it involves solutions that are never easy. Add to 
that the problem of local politics, which often gets involved in cases 
at the local level, whether it is superintendents, or heads of college 
institutions, or governors. 

I can recall going to Louisiana once and going through a kanga- 
roo court because we were trying to desegregate the colleges and 
universities in Louisiana. 

All of those factors make it tough enough to deal with the en- 
forcement of civil rights laws. If you add to that confusion in the 
law, it becomes virtually impossible. 

My concern is that Grove City has virtually confused the law 
with regards to administrative enforcement in this area. 

You need to have the leverage of termination of all Federal 
funds if these laws are going to mean anything in terms of enforce- 
ment. 

The last point I would make is this: What is being proposed in 
H.R. 5490 is right; it is right morally, it is right legally. Morally, 
we have no business providing taxpayer funds. Federal funds, to 
any institution, school district, what have you. that discriminates. 

That has been our commitment as a country and we have tried 
to fulfill that commitment by saying we are not going to subsidize 
discrimination in any fashion. 
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If you have discrimination in one aspect of an institution's oper- 
ation, there is just no question that it infects the operations of the 
entire institution* 

This is something we have been over in the past» I can remember 
school district cases when I was Director of the Office for Civil 
Rights, the administration at that time tried to interpret the cutoff 
of funds as applying to only program in a school district* That went 
to the fifth circuit court, at that time, in Board of Public Education 
V. Finch, said that that one program infects the entire operation of 
the district. Because if the board, if the superintendent, if an ad- 
ministrator is aware of discrimination in one aspect, how can it not 
impact in terms of other programs in that area? 

So I think the infection doctrine that has been established by the 
courts applies here. You can't have dismmination in simply onj 
aspect and hope that somehow it doesn't impact on other areas. 

Second, it is virtually impossible to trace funds. If you are going 
to distinguish between what funds go to this particular program, or 
what funds go to that particular program, it is almost impossible, 
because most of these funds usually go in a general pot and it is 
very difficult to trace them to specific aspects of programs that are 
put into place. So for that reason, once you have established dis- 
crimination it would be almost impossible, then, to try to trace the 
funds so that||pu could terminate those specific funds. 

Lastly, this is not arbitrary. Believe me, anybody that has been t 
ftivolved in the administrative process knows that those who are 
accused of discrimination are offered full due process. Under, the 
administrative hearing rights that they have, they go through a 
full administrative hearing in this case. They cafi even take the 
case to court and have the courts review that decision, if necessary. 
They are entitled to full due process. There is no determination 
until the government has been forced to make a clear-cut case for 
discrimination. 

So it is not as if we are trying to bypass anything. The responsi- 
bility of the government is to make a case that 4n fact discrimina- 
tion exists. 

1 know there is a great deal of rhetoric about concern and com- 
mitment to civil rights and equal rights. But, very frankly, I don't 
think it means very much unless we are going to accompany that 
commitment with very strong enforcement. For that reason, I urge 
the enactment of this legislation. 

Mr, Simon. We thank you very much. 

[Prepared statement at Congressman Panetta follows:] 

Prepared Statkment of Hon, Leon E. Panetta, a Representative in Qjngress 
From the State of California 

Mr. Chairman and members of the Committees, I am verv glad to have the oppor* 
tunity to testify today in support of legislation to address wnat I believe to be one of 
the most serious threats to civil rights enforcement we have faced in many years. 

Like many of you here today, I was shocked and alarmed at the Supreme Uourt's 
recent decision in the case of Groue City College v, BelL My service as head of the 
Office of Civil Rit^hts at the Department" of Health, Education and Welfare— the offi- 
cial responsible for enforcing Title VI of the Civil Rights Act of 1964 particularly as 
it applied to school desegregation— taught me how strong a weapon federal assist- 
ance and the threat of termination of such assistance can be in the fight against 
discrimination. I believe my experience qualifies me to state that the narrow inter* 
pretiJtion of Title IX favored by the Supreme Court in the Grove City case has the 
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potential for undermining 20 years of progress in the struggle not only to end feder- 
al subsidization of discrimination, but to eliminate such discrimination wherever it 
exists. 

The operative language of Title IX, prohibiting sex discrimination in any educa- 
tion "program or activity receiving Federal financial assistang^," was patterned di- 
rectly after Title VI, as was the wording of Section 504 of the 1973 Rehabilitation 
Act and the Age Discrimination Act of 1975, In all these instances. Congress relied 
on the model established not only by the statutory language of the 1964 Act, but 
also by the regulations and court decisions which we used to enforce Title VI 
throughout the period of the late 1960*s and early 1970*s. Those regulations were 
incontrovertibly clear in their broad application of Title VI not only to particular 
programs, but to all practices and programs in an institution seeking federal aid. 
That interpretation was reinforced by the courts, particularly by the "infection** 
doctrine set forth by the Fifth Circuit Court in this ruling in Board of Public In- 
struction V. Finch, handed down in 1969 during my tenure at HEW. In that case, 
the court held that a decision to terminate federal ftinds was proper "if they are 
administered in a discriminatory manner, or if they support a p r^am which is in- 
fected by a discriminatory environment.** 

The reality is that the threat of a funding cutoff— not only to i le sptMfic program 
which receives federal aid, but to all discnminatory programs— is the only real en- 
forcement tool the federal government has. Our experience with Title VI and school 
desegregation provides the proof During the ten years of court battles between the 
Supreme Cou-et*s Brown v. Board of Education decision and passage of the 1964 
Civil Righte Act, the number of black children in the Deep South attending schools 
with a majority of white students grew to only 1%. As HEW began to enforce the 
Act, using the threat of a cutoff of funds, the percentages soared by comparison, to 
2.25% in the 1964-65 school year, 6% the following year, 12.5% the year after, and 
then 13,9%. By late 1968, the number had reached 20%. 

The aim of Title VI was not to ternoinate federal aid to school districts— many of 
them the poorest in the country— but to apply the threat of termination to induce 
those districts to comply with the law. The long, slow nature of the Title VI proce- 
dure Was designed to get defiant school districts to comply, to reinforce superintend- 
ents who wished to desegregate but wanted a crutch like the Federal law to lean on 
before a hostile community— not to deprive a district of funds. But in its detail and 
inexorability, it would lead to a fund cutoff if that was what the district deserved. If 
the law is not enforced, the law is worthless. fe^ 

The evidence is clear that without the leverage of funding termination, Titlt vi- 
and the other civil rights statutes based on Title VI— are meaningless. In this I :ht, 
the potential of the Grove City decision for crippling federal civil rights enforcemx nt 
is indeed frightening. It is possible under the ruling for women to be denied parti^v 
pation in athletic programs or math or science prograni8,-to be denied use of certain 
facilities, or even to be/lenied admission to an educational institution, as long as 
those particular programs are not receiving federal aid. A<Jase against the Universi- 
ty' of Maryland mvolving discrimination against female athletes has already been 
dropped. The Department of Education has announced its intention to rewrite its 
Title IX regulations, and Assistant Attorney General Reynolds has already stated 
his belief that the Grove City ruling can be extended to Title VI and Section 504 as 
well. 

In view of these implications. Congress must act imfnediatelv to reaffirm our com- 
mitment to strict enforcement of the law and to put teeth back into the federal civil 
rights statutes. The bill you are considering today, H,R, 5490, v/ould accomplish that 
goal by replacing'the phrase "orogram or activity*' with ''recipient** and specifying 
a broad definition of 'receipt. At the same time, the bill maintains the original 
iptent of the program-specific language, which was to target the threat of a cutoff at 
only those funds which actually support discrimination. 

This bill does not represent a radical change in civil rights enforcement, but it 
does ensure that that enforcement will be effective. If we do not correct the Grove 
City decision l;hen we have effectively eliminated Title IX and by extension, those 
statutes which prohibit discrimination on the bais of race, color, national origin, 
handicap or disability, and age as well. Justice Brennan, in his dissent ii» the Grove 
City case, stated his belief that in its ruling, the Court "completely disregards the 
broad remedial purposes of Title IX that consistently have controlled our prior in- 
terpretations of this civil rights statute.*' I believe H,R, 5490 restores that purpose, 
and I urge your immediate and positive action. 

Mr, Simon, Unless there is objection, we will hear from our col- 
league Olympia Snowe and then have questions for the two of you. 
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J^TATEMENT OF HON, OLYMPIA J. SNOWE A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MAINE 
Ms. Snowe. Thank you, Mr, Chairman. 

I am here today in my capacity as Republican cochair of the Con- 
gressional Caucus for Women's Issues, and I am pleased to express 
rhy enthusiastic support for the Civil Rights Act of 1984. Education- 
al equity, particularly title IX,. has long been a priority issue for 
the congressional caucus, 

' I am also pleased to have worked along with the Black and His- 
panic Caucuses to work for prompt passage of this legislation as 
well. 

On February 28, 1984, the Supreme Court broke with logic and 
past history as well as congressional intent. As we all know, it de- 
cided that within a college onlv those specific programs and activi- , 
ties which actually receive Federal funds would ^ covered by title 
IX. In other words, only within a given specific educational institu- 
tion would tbose programs receiving Federal funds would be barred * 
from discriminating on the basis of sex. 
i The Civil Rights Act of 1984 is neither a groundbreaking piece of 

legislation nor revolutionary in its idea of civil rights. But this is 
not to say that it is not a very critically important legislation to 
American women, it certainly is. 

This legislation is intended to return to American women the 
legal rights and revenues that they had prior to the Supreme Court 
decision. 

This bill would also restore, I think, a broader scope and cover- 
age to title IX which tnarked its enforcement during Republican 
and Democratic administrations before the Grove City College case. 

Before title IX was enacted, it was legal as well as common, to 
exclude women from professional schools. They were barred from, 
access to vocational educational programs, and they were denied 
opportunities for athletic competition and scholarships. 

Since 1972, title IX really has been the primary legal preventive 
against such discrimination and provided dramatic opportunities 
for women and girls to pursue a quality education. 

We can see that as evidenced by the increased enrollments in 
our Nation's professional schools. For example, in our medical 
schools, women's enrollments have increased from 11 percent to 29 
percent. In dental schools, enrollments haVe .risen from 2 percent 
to 20 percent, and in our law'schools, from 11 to 39 p.3rcent. 

Federal enforcement of this statute has been spotty and erratic 
at best. Not one school, university, or college has ever lost Federal 
4 funding due to their failure to comply. And yet, due to voluntary 
compliance by educational institutions, by monitoring elforts of in- 
dividuals and organizations, a greater number of women in this 
country have had the opportunity for educational pursuit. 

The Supreme Court's decision, in my opinion, is certainly a giant 
step backwards for the progress that women have achieved in 
achieving equal educational opportunities. \ 

Shortly after the Supreme Court made its decision, several uni- 
versity and college officials said that this decision by the Supreme 
Cnurt would have no effect on the practices of universities and col- 
leges because title IX was so firmly entrenched. Yet, a few days 
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later, the Department of Education dropped a pending suit against 
the University of Maryland regarding their failure to provide ade- 
quate athletic opportunities for women. ^ • 

Subsequent to that action, the Department of Education also 
dropped a pending suit agaiftst the Pennsylvania State University. 

In the wake of Grove C ty there is no longer any Federal law 
which comprehensively prohibits sex discrimination in education as 
all of these actions would demonstration. And although Grove City 
is specifically related to title IX, it has, I think, much more far- 
reaching ramifications than that. 

If title IX remains programs specific, then there are three other 
major civil rights statutes, as we all know, that are similarly 
worded and, therefore, would suffer a similar fate. We have section 
504 of the Rehabilitation Act, we have the Age Discrimination Act, 
and title IX, all of which have been modeled after the guarantees 
of title VI of the Civil Rights Act. So collectively, these statutes 
s^insiire that discrimination by beneficiaries of Federal aid would be 
prohibited. •/ 

Recently, the Assistant Attorney General for Civil Rights and 
the Justice Department indicated that the Grove City findings 
would apply to other civil rights laws as well. 

So I think the legislation that we have heVe today and before 
these committees are most appropriate in making the kind of 
changes that are necessary in our statutes to insure that congres- 
sional intent is carried through. 

As we all know, the changes in the legislation would provide 
eliminating the language of ''program and activity'' more broadly 
defining ''recipient'' so that an entire institution, that is, the recipi- 
ent, would be barred from discriminating when any of its parts re- 
ceived Federal funding. 

Mr. Chairman and members of the committee, I don't have to 
tell you how time is of the essence with respect to the passage of 
this legislation. We know that there are few days remaining in this 
legislative session. 

Fortunately, in the Senate there is a brpad-base bipartisan group 
of 62 Senators who have cosponsored similar legislation. I think 
that if the overwhelming passage of House Resolution 190 last No- 
vember is any indication, the House of Representatives will follow 
suit when they have that opportunity. 

So I would hope that the committees would consider this legisla- 
tion with dispatch and without amendment. 

If the Supreme Court did not know what Congress intended 
when we originally passed these four major civil rights statutes, we 
should make it perfectly clear in 1984 that discrimination on the 
basis of race and sex, and national origin, or age or disability, will 
be prohibited. And that any recipient of Federal assistance will 
also understand if they do discriminate, that there is no question 
that it is against the law. . f 

So, again, Mr. Chairman and members of the committee, I appre- 
ciate this time to be able to testify here this morning. I would be 
glad to answer any questions. 

[Prepared statement of Congresswoman Snowe follows:] 
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Prepared Statement ok Hon. Olympia Snowe, a Representative in Congress 

From the State of Maine 

I am here today as Co-Chair of the Congressional Caucus for Women's Issues to 
express my enthusiastic support for the Civil Rights Act of 1984. Educational 
Equity, particularly Title IX, has long been a priority issue for the Caucus. I am 
pleased to be here today with the Black and Hispanic Caucus to work for passage of 
this kigialation. > 

On February 28, 1984, the Supreme Court broke with logic, past hisrtory, and .Con- 
gressional intent. It decided that within a college only those specific programs or 
activities actually receiving federal dollars are covered by Title IX. In other words, 
within a given educationaljnstitution, only those progr^ams or activities which di- 
rectly receive federal funds are barred from discriminating on fhe basis of sex. 

The Civil Rights Act of 1984 is neither a ground-breaking piece of legislation nor 
a revolutionary idea in civil rights. This is not to say, however, that this legislation 
is not of critical importance to American women t . . It is. This Bill is needed to 
return to American women the legal rights and remedies they had prior to the 
court's decision, and it -will restore the broad scope of coverage to Title IX which 
marked its enforcement during* both Republican ;^rid Democratic administrations 
prior to the Grove City decision. 

Before Title IX was enacted, it was both legal and common for women to be ex- 
cluded from professional schools, barred from access to vocational educatioogk'o- 
grams, and denied opportunities for athletic con)petition and scholarships. 

Since 1972, Title IX has been the primary legal preventive against such discmni- 
nation, and it has dramatically expanded the opportunities for women and girls to 
pursue a quality education. Bewteen 1972 and 1982, Title IX helped open the flood- 
gates into our nation's professional schools. Women's enrollment in medical schools 
increased from 11% to 29%, in dental schools from 2% to 20%, and in law schools 
from 10% to 36%. 

Federal enforcement of the statute has been spotty at best. Not one school, college 
or university^ has lost federal funding due to failure to comply. Yet, due to voluntary 
compliance of educational institutions and monitoring efforts of individuals and or- 
ganizations, greater numbers of >vomen have been able to take advantage of educa- 
tional opportunities. . 

The Supreme Court's decision is a giant step backward for the progress women 
haVe made in achieving equal educational opportunity. 

Shortly after Ihe decision was handed down, several university officials were 
quoted as saying this decision would have no impact on the practices of colleges and 
universites since Title IX was now so firmly entrenched. Only a few days later, 
citing the Court's decision, the Department of Education dropped a new finding of 
descrimination against the University of Maryland for failing to provide women stu- 
dents with adequate athletic opportunities. The Department subsequently dropped a 
Penn State case in which a decision was pending. 

In the wake of Grove City, there is no longer any federal law which comprehen- 
"^ively prohibits sex discrimination in education, as these actions clearly demon- 
strate. 

Although the Grove City case is about Title IX, its ramifications are much more 
far-reaching If Title IX remains program-specific, t^iree other m^gor civil rights 
statutes, similarly worded, are likely to suffer the saitie fate. Section 504 of the Re- 
habilitation Act, the Age Discrimihation Act, and Title IX wt.e all modeled on 'the 
guarantees found in Title VI of the Civil Rights Act. Together these statutes ensure 
that discrimination by beneficiaries of federal financial assistance is prohibited. 
Indeed, the Assistant Attorney General for Civil Rights has confirmed that the 
(irove City holding will be applied to other civil rights laws. 

The LegiHiation we are discussing today makes necessary changes in each statute 
that will ensure their ability to carry out the original intent of Congress. It clarifies 
the scope of coverage by eliminating the "program or activity" language which was 
so narrowly interpreted by the Supreme Court, and by defining the term "recipient" 
in a broad manner. The effect of this change is that an entire institution— that is, 
the "iecipient""Wouid be barred from discriminating when any of its parts receives 
federal funds. 

In the enforcement section of each lawi the term "program or activity" is again 
deleted and replaced by the term 'Vecipient." Thft will ensure that when an institu- 
tion discriminates, the federal governrtient has the authority to terminate its federal 
funding. 

Mr Chairman, I don't need to tell you that time i» of the essence for passage of 
this measure. We are all aware of the dwinding number of days remaining in this 
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session of Congress. In the St»nate, a broad-based, bipartisan group of 62 Senators is 
cosponsoring the bill. If the overwhelming passage of H. Res. 190 last November is 
indication, I am confident that my colleagues in the House will follow suit 
Mr. Chairman, on behalf of the Congressional Caucus on Women's Issues, I urge 
the Congress to move quickly to pass the Civil Rights Act of 1984 without amend- 
ment. 

If we did not make clear to the Supreme Court what we meant when thfese four 
?ooi^^iL^^'^'! s^^"^^ were originally passed, we will make it perfectly clear in 

1J84. Discrimmation, based on race, sex, national origin, age, or disability, has no 
place in our society, and where it is practiced by recipients of federal funds, it is 
clearly against the law. 

Mr. Simon. We thank you both. 

If the Chair could just take a moment to comment that you are 
both correct in saying that we have moved sometimes with agoniz- 
ing slowness, as you point out, Mr. Panetta, sinpe the 1954 decision. 

In the section 504 area, for example, progress is just very, very 
meager, and to take away whatever legal sanction might be there, 
which the Grove City decision comes close to doing, would be a 
great disservice to the country. I appreciate the testimony that 
both of you have given. 

Mr. Jeffords?' 

Mr. J^iFFORDS. Thank you, Mr. Chairman. 

First of all, although I was here at 11 o'clock, the hearing didn't 
start, and I would like to have my statement put in the record, if I 
might. 

Mr. Simon. Those words of wisdom will be entered in the record. 
[Prepared statertient of Congressman Jeffords follows:] - * 

Prepared Statement of Hon., James M. Jeffords, a Representative in Congress 

FrtoM THE State of Vermont 

rA^!' Chairman, I am pleased to be a part of these important hearings on H.R. 
.>4;)0, the Civil Rights Act of 1984, I think my colleagues would agree that this is 
probably the most important civil rights legislation to come before this Congress. 

1 applaud the chief sponsors for their efforts on this legislation, and as a cospon- 
sor of this legislation, I am convinced, that it is vital for the Congress and the coun- ^ 
tts^ that it be enacted^ , 

As previous speakers have already noted, this legislation is designed to clarify 
congressional intent with respect to Title IX dt the Education Amendments and 
three other civil rights statutes containing similar language. 

In my opinion, the Supreme Court's decision in the case of Grove City College v 
Bell misread this intent. By limiting,the coverage of Title IX to only those programs 
and activities directly receiving Federal funds, the Supreme Court's decision gives 
rise to an unintended and untenable situation. The Court has said, in effect, that a 
recipient of Federal Aid may discriminate on the basis of sex— and by inference 
race, age or handicap— without jeopardizing its funding if the discrimination is re- 
stricted to those programs or activities that do not directly receive Federal Assist- 
ance. 

As the legislative history of Title IX indicates, as the How^e overwhelmingly reaf- 
firmed last year, and as the broad support for this legislation further underscores, 
C ongress did not and does not intend for the language of these statutes to be con- 
strued narrowly, Rather, the Federal Government must demand as a condition of 
receipt of Federal Funds that civil rights law be obsei-ved, and that equality of opA 
portunity be preserved. , 

This is not a partisan Issue, and we must not allow it to become one. I am pleased 
that the supjwrt for this legislation has crossed party lines, I hope that these hear- 
mg.s will serve as a catalyst for even broader support, both with this Congress and 
from the Administration as well. 

I thank you, Mr ('hairman. 

Mr. Jeffords. I want to commend both my friends. I enjoy work- 
ing with both. And as cosponsor of this legislation, I don't need to 
say anything more other than the fact that I certainly agree with 
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what they have said, and hope that these committees will take 
speedy action. 
Mr. Simon. Mrs. Schroeder. 

Mrs. ScHROEDER. I have no questions, and I don't think there 
could be two finer people in the Congress to lead this off. 
Mr. Simon. Mr. Sensenbreniier. 

Mr. Sensenbrenner. Mr. Chairman, I have a question for Mr. 
Panetta who is the ex-enforcer of the crowd here. 

l am certain that you heard my opening statement where I ex- 
pressed concern about the fact that title I A sanctions and enforce- 
ment might be imposed upon a private school merely for inviting a 
police officer whose department was a recipient of LEAA funds 
when we still had that program, or a Member of Congress to pome 
in and speak, are matters of concern. 

Is it your intent in authoring this 'bill to bring the private 
schools under title IX enforcement merely for that extremely 
-remote connection of Federal funds? 

Mr. Panetta. No, I would view the main intent of this legislation 
to restore the basic interpretation of the laws that existed prior to 
Grove City and not to expand it beyond that. 

Mr. Sensenbrenner. Yes, I agree with your analysis. But I do 
think that it is important that the record be clear that the Federal 
string is not that tenuous in order to expedite the passage of this 
legislation, because I am afraid that if some would interpret that 
that tenuous a Federal strii)g could kick in the title IX sanctions, 
we would be in for a lot of trouble. 

So I thank the gentleman from California, and I yield back the 
balance of my time. 

• Mr. Simon. The chairman of the House Education and Labor 
Committee is here. He should be presiding but he has declined to 
do so. 

Mr. Chairman^ do you have any statement or questions? * 

Chairman Perkins. Yes; 1 have a statement at this time. 

TKe Committee on Education and Labor is pleased to join in 
these joint hearings with the Subcommittee on Civil and Constitu- 
tional Rights of the Committee on the Judiciary. 

The focus of these hearings is on H.R. 5490 introduced by Con- 
gressman Paul Simon and many other Members of the House. 

The purpose of the legislation, as I understand, is to respond to 
the Supreme Court's recent decision in the Grove City case. 

In that decision the Court took an extremely narrow view of the 
applicability of title IX of the Education Amendments of 1972 
which bars ^^crimination on the basis of sex in federally assisted 
programs. ^ 

The Court sdid that title IX would only result in the cutoff of 
funds for the unit of the educational institution directly receiving 
the Federal assistance and not for the entire educational institu- 
tion, s 

Title IX is modeled on title VI of the Civil Rights Act barring 
race discrimination as is the A^e Discrimination Act and section 
504 of the Rehabilitation Act which bars discrimination against the 
handicapped. 

We must, therefore, amend all of these laws in order to elarity 
th^t the penalty for digf rimination is a cutoff of funds for the 
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entire educational institution and not just for a part of that institu- 
tion directly receiving Federal aid. 

We should pass the legislation if the Federal statutes barring dis- 
crimination are to be effective. Otherwise, we will have broad na- 
tional goals barring discrimination and no real means to imple- 
ment those goals. 

I hope that both our committees will take prompt action on this 
legislation. 

[Opening statement of Chairman Perkins follows:] 

Opening Statement of Hon. Carl D. Pkrkins, a Representative in Congress 
From the ^tate of Kentucky and Chairman, Committee on Education and 
Labor 

The Committee on Education and Labor is pleased to join in these joint hearings 
with the Subcommittee on Civil and Constitutional Rights of the Committee on the 
Judiciary. The focus of these hearings is on H.R. 549fi introduced by Congressman 
Paul Simon and many other members of the House. 

The purpose of this legislation is to resjjond to the Supreme Court's recent deci- 
sion in the Grove City case. In that decision the court took an extremely narrow 
view of the applicability of Title IX' of the Education Amendments of 1972 which 
bars discrimination on the basis of sex in federally-assisted programs. The court said 
that Title IX would only cover the unit of the educational institution directly receiv- 
ing the Federal assistance and not the entire educational institution. 

Title IX is modeled on Title VI of the Civil Rights Act barring race discrimination 
as is the Age Discrimination Act and Section 504 which bars discriminatipn against 
the handicapped. We must, therefore, agiend all of these laws in order to clarify 
that the entire educational institution is covered and not just the part of that insti- 
tution directly recei\^ihg Federal aid. 

We must pass this legislation if the Federal statutes barring discrimination are to 
be effective. Otherwise, we will have broad national goals barring discrimination 
and no real means to implement those goals.. I hope that both our Committees will 
take prompt action on this legislation. 

Mr. Simon. Mr. DeWine. 

[No response.! 

Mr. Simon. Mr. Chandler. 

Mr. Chandler. I have no questions. 

Mr. Simon. Mr. Hayes. 

Mr. Hayes. Thank you, Mr. Chairman. I have just one comment 
that may wind up into a question too. I want to support the posi- 
tion of both of the witnesses* I think it has been excellent testimo- 
Yiy and I shall scrutinize your written testimony that you put in 
the record. ^ 

But to Congresswoman Snow6, you made a statement, if I fol- 
lowed you correctly, that you didn't know whether or not the Su- 
preme Court really understood the impact of the decision that they 
made. 1 find it hard to think that these gentlemen and one lady did 
not realize the impact of the decision they were making, not only 
on title IX but the other civil rights statute that will affect it. I 
think you were making that kind of statement and were being very 
kind to them because I think they consciously knew what they 
were doing. 

Ms. Snowe. I thank the gentleman for his statement. I didn't 
mean to be too kind because I obviously don't agree with the Su- 
prer.ie Court decision. Also in concert with the decision they ren- 
dered on title IX, in the same breath they rendered another deci- 
sion that was totally inconsistent with the decision they rendered 
on 'atle IX in the same day, so it is hard to justify and to explain. 
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Mr. Hayes. Thank you, Mr. Chairman. 

Mr. Simon. Mr. Petri. 

Mr. Petri. I have no questions. 

Mr. Simon. Mr. Penny. 

Mr. Penny. No, Mr. Chairman. 

Mr. Simon. Mr. Gunderson. 

Mr. Gunderson. I have no questions. 

Mr. Simon. We thank both of the witnesses very much for your 
statements and for your leadership. 

Ms. Snowe. Thank you. 
4 [Prepared statements of Congressmen Fish and Garcia, and Con- 
gresswoman Schneider follow:] 

Prepared Statement op Hon. Hamilton Fish, Jr., a Representative in Congress 
' , • From the State of New York 

Mr. Chairman, members of the Civil Rights Subcommittee and the Education and 
Labor Committee, I welcome this opportunity to appear before you today to express 
my support for H.R. 5490, the Civil Rights Act of 1984. As one of the prime sponsors 
of the legislation, I am grateful that you are holding these joint hearings in order to 
* expedite consideration of H.R. 6490. 

This is the most impoftant civil rjghts legislation Congress will consider this year. 
It is critical that we act promptly to insure its passage. I have worked closely with a 
unified coalition of women's, handica^iped, minority, and elderly gfoups to write a 
strong bill that will restore the rights lost by the Grove City decision. 

You are considering today a bill which expresses the law on title IX and other 
vital civil rights statues as we In Congress always thought they applied. Prior ta the 
Grove City decision, it was believed that coverage of title IX was^ broad enough to 
^prohibit the entire institution from discriminating, while enforcement for purposes 
of fund cut-oiT was limited to the specific program or activity found to be guilty of 
discrimination. But the_Suprem^ Court read the statute narrowly, finding that only 
the pro^T^^m -activity would be covered. Therefore, the rest of the institution 
could discriminate without losing. Federal funds and without being subject to action 
by the Justice Department. 

Clearly, this is not what Congress intended, as just two months earlier, a resolu- 
tion was passed with over 400 votes expressing the sense of the Congress that title 
IX should not be altered in any manner which would decrease the comprehensive 
coverage of the statute. The legislation before you would write into law the interpre- 
tation of title IX which we voted for in November. 

The effect of title IX has been to greatly Increase educational opportunity for 
women in this country. Enrollment in professional schools is up substantially since 
1972— over 100 percent in dental schools, 120 percent in veterinary schools, and 837 
percent in law <)chools. Without the incentive and the force of law of title IX, there 
is growing concern that these advances will not be continued in the future. 

Title lA is expressly modeled after title VI of the Civil Rights Act of 1964, and 
similar language regarding "program or activity" appears in section 504 of the Re- 
habilitation Act of 1973 and the Age Discrimination Act of 1975. The narrow defini- 
tion of such language under Grove City could be applied to these other critical civil 
rights statutes, opening up the opportuntity for discrimination against minority, 
handicapped, and elderly individuals. 

H.R. 5490 does nothing more than brifig the law back to its original purpose, 
guaranteeing the full protection of the constitution Congress sought to accomplish 
by the original language of title V\. Recipients of Federal funds will be covered in 
their entirety, yet will not have every source of funding cut off as a remedy should 
the discrimination occur in only part of an institution. The four statutes will oper- 
ate as they had for many years prior to the Grove City decision. 

I know that the two committees holding this heanng today will cooperative fully 
in expediting consideration of H.R. 5490. I am hopeful'we can get this legislation 
approved by both committees and on the floor of the House as soon as possible. 
Nothing less than the basic rights of many Americans to live free from discrimina* 
tion and to achit^ve equal opportunity are at stake. Our prompt action is 'required. 

Thank you. 
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Prepared Statement ok Hon, RonffRT Garcia, a Representative in Congress 
From the State of New York 

Honorable Chairmen, I appreciate this opportunity to testify before you and 
present my views on HR 5490. We are seeking a solution today for probably the 
most important civil rights issue of this decade: the right of an individual to attend 
the college of his or her choice without regard to race, gender, age or physical abili- 
ty. We do this in part by broadening the definition of federal financialassistance to 
include an entire institution so if any part of the institution discriminates, the 
whole institution could face fund termination. My collea^es, discriminat.on is evil 
in any form, but it is made even worse with regard to educational accesi if used to 
make a difference in treatment on any basis other than individual merit. And 
access to education is what we are talking about in this legislation: That is, whether 
all people will have e<)uul opportunity to attend the educational institution of their 
choice. Like the United Negro Fund advertisement says, "A mind is a terrible thing 
to waste". Think of it, disallowing education simply because a student is denied 
access to the college of his or her choice. We have not tolerated this in the past and 
we will not tolerate it in the future. 

Messrs. Chairmen, I represent a ''minority" district. That is, the population x)f my 
district is 42% black and 58% Hispanic. So I know quite well the problems of aCc^Bs 
and choice 4ninorities face in {obtaining an adequate education. The statistics are 
staggering for miiiorities^natlonally. 50% of blacks and 40% of Hispanics uro de- 
pendent on 8tu3ent financial assistance. But access to education is not just a minori- 
ty problem. It is a middle class problem. 50.8% of all students ore dependent, on 
government assistance for feducatic The educational opportunities these figures 
represent aVe overwhelming and we uld not be in the business of contributing to 
the loss of educational opportunity k\ even one individual. This legislation is a posi- 
tive step in that direction. 4?' 

However, I am concerned that potentially at least, this legislation could be con- 
tributing to the very problem of access and choice I mentio '>d earlier. Let me ex- 
plain. I am aware of two colleges since the Supreme Court's decision in Grove City 
that have decided not to accept student financial assistance. Now admittedly two 
colleges do not make a trend. But what if this is a trend? It could mean that many 
students who wish to attend these colleges or similar colleges will be unable to use 
their federal assistance at the^ institutions. Consequently, we might be contribut- 
ing to the loss of educational oiSportunitv for an unknown number of students. I re- 
spectfully urge the committees to carefully consider this situation and a possible 
mechanism to deal with this potential problem. 

I have given some thought to this problem and would like to share with you a 
couple of possible solutions. One is a sunset provision attached to the legislation. It 
would be triggered by attainment of a certain national threshold, of say 5,000 stu- 
dents, who wpre unable to use their federal aid at the college of their choice. So, i/ 
5,000 students nationally were unable to attend the college of their choice, the legij?r 
lation would be sent back to Congress to be redrafted or amended. 

The second mechanism I have thought of would allow colleges on a case by case 
basis, (if there waa no history of discrimination and no discriininatlon existed at the 
present), to prove that a certain number of students would have gone to that par- 
ticular college had they been able to use their federal assistance at ^hat college. If 
the numbers proved valid, and no discrimination existed, then the college would be 
exempted from the requirement that student financial assistance be considered 
direct federal assijjUince. If the college did discriminate in the future, then its ex- 
emption would he invalidated. My colleagues, we are dealing with a tricky situation. 
On the one hand vv« are trying to providt* a mechiftnism to prevent discrimination. 
On the other hand we don't want this same mechanism to be ^7roating discrimina- 
tion either, t thi»-k my proposals offer the best of both worlds. By allowinp for a 
triggering device to activate these proposals, we allow the legislation to serve itc in- 
tended purpose, but if the worst scenario occurs, then a correcting vehicle is avail- 
able. So nothing happens unless trouble develops. - 

Messrs. Chairmen, education is the most precious tool the lower and middle class- 
es have of closing iho gap between the rich and the poor. We should do everything 
we can to assist in shrinking that gap. What we are talking about in a sense are 
dropouts. That is, kids who may not be able to attend the college of *heir choic^. In 
the worst case scenario, those dmpouts would indicate an ' mdequacy'of the educa- 
tional system and not of the hum.^n individual. We should be doing everything we 
can to maximize human potential. This legislation, with a few minor adjustments, 
will assist in those efforts. 
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Pkepared Statement of Hon. Claudine Schneider, a RBPRESENTA'nvE in 
Ck)NQRESS From the State of Rhode Island 

Mr. Chairmen: I am grateful for the '.opportunity to testify today on this first day 
of hearings devoted to H.R. 5490 — legislation designed to clarify the nation's most 
important civil rights statutes. I commend my distinguished colleagues^ Chairmen 
Edwards and Simon, for expeditiously acting on this legisla^On and"fbr {heir fine 
work and determination in striving for the goal of eradi^ing discrimination in our 
society. 

As most of you^ here today are aware, I have been working on behalf of a strong 
_ , Title IX since coming to Congress in 1980. When during my first term in office Sen- 
ator Hatch introduced legislation designed to narrow that scope of Title IX law, I 
recognized that the intended efifect of this measure would bo detrimental not only to 
Title IX statute but to ail civil righ«:8 laws. I beUeved then, and I continue to belive 
now that a restrictive Title IX interpretation, goes against the very intent of Con- 
gress and takes the nation back in time in its commitment to promoting the civil 
rights of American citizens. 

From the day that I introduced a resolution in re^R^nse to the Hatch legislation! I 
have put into action, with the assistance of many concerned colleagues, my agenda 
to ensure that Title IX remain strong and comprehensive. In November of Ia5t year 
I am proud that my ressolution passed the House by a vote of 414 to 8j confirming 
that Congress does support a comprehensive interpretation of Title IX. Moreover, I 
received a fine show oi bipartisan support from 75 Senators and Members of Con* 
gress when I submitted my amicus brief in the Grove City College v. Bell case. 

Mr. Chairmen, following the Grove City decision, I believed immediate action was 
necessary to rectify the intended scope of Title IX. Within two days of the Court's 
ruling, I introduced my own legislation* H.R. 5011. As the only federal statute pro- 
hibiting sex discrimination in education, Title IX represents the cornerstone of 
progress for women both in acadernia and in the workplace. It is difficult for many 
of us to recall or for young people to imagine, but prior to the enactment of Title Ia, 
blatant discriminatory policies were commonplace in American schools and univer- 
sities. In the sixties ana <!arly seventies, many poetsecondary institutions set higher 
admission standards for the women students than for the men. Out of 188,900 fresh- 
men entering colleges and universities in 1972, 44% of the women had B+ averages 
or better compared with only 29% of the men. Alek), prior to Title IX*s enactment, 
financial aid was awarded differently depending on sex. For instance, in 1967 the 
average award of financial aid for men was $1,001 while for women the average 
awarawas $786. 

The comprehensive enforcement of Title IX did make a difference in eliminating 
such overt examples of sex discrimination in education. When the Justices ruled to 
limit Title IX*s scope in Groue City, I, for one, could not sit idly by and allow the 
teeth to be taken rrom the vitally imjwrtant statute. Already, in the two months 
since the Court handed down its decision, at least four universities have been re- 
lieved from discrimination suits in direct response to the Grove City ruling. Despite 
charges of discrimination at the Pennsylvania State University^ the University of 
Maryland, the University of Alaska, and the University of South Idaho, the Office 
of Civil Rights at the Department of Education will not pursue further investigation 
into the cases since the discrimination did not occur where federal funds were "pin- 
pointed." 

While, as you can see, my overriding concern over the years has been the protec- 
tion of Title IX, the Grove City decision brought home the very real possibility that 
the federal statutes which have prohibited discrimination against the elderly, the 
disabled and minority populations now were in jeopardy of being weakened and in- 
terpreted in a fashion unmtended by Congress. Asfiistant Attorney General Bradford 
Reynolds himself stated after the decision that in his opinion the ruling would apply 
to other civil rights statutes. 

As I see it. Congress can not now renege on its commitment to ensure fairness to 
American women, elderly, disabled and minority citizens. We must not allow one 
dime of federal money to be used toward the subsidization of discriminatory pro- 
grams of practices. Title IX of the Education Amendments of 1972, Section 504 of 
the 1973 Rehabilitation Act, Title VI of the Civil Rights Act and the 1975 Age Dis- 
crimination Act have gone a long way towards prohibiting diacrimination. Our 
nation is a better place as a result of these antidiscrimination statutes. And make 
no mistake about it— without the hard work and dedication of both Republican and 
Democratic Administrations, those civil rights statutes would no^ nearly be bo 
strong a£ they are today. I am firmly committed to continuing the practice of strong 
enforcement of tha civil rights laws of the land and I have been working with the 



ERIC 




29 

Admjnist ration to ensure their support as well, I am enclosing for the record a copy 
of a letter I generated to Chief of Staff James Baker, signed by twenty five promi- 
?.®Jl^ Republican Stnators and Representatives, in which I urged swift approval of 
H.R. 5490, • 

Prompt legislative action is needed to rectify the effects of the Grove City deci- 
sion. We must embrace a commitment ico civil rights that trancends party lines. We 
must once and for all clarify the government's commitment to these civil rights 
statutes and ensure the vigorous and enthusiastic enforcement of these laws. 

Mr. Simon. I understand one of our next witnesses is on his way 
here. If any members have any further comments or discussion 
until he arrives? 

[No response] 

Mr. Simon. We will stand in recess for a moment or two. 
[Brief recess] 

Mr. Simon. I think we will enter the statement of the gentleman 
from California in the record. 
[Prepared statement of Congressman Anderson follows:] 

Prepared Statement op Hon. Glenn M. Anderson, a Represkntative in 
Congress Fkom^the State of California 

Mr. Chairman, distinguished members of both committees, I first would like to 
thank you for extending me this opportunity to appeanrtefore this joint hearing of 
the Committee on Education and Labor and the Judiciary Subcommittee on (Svil 
and Constitutional Rights. I am honored to be here today to testify in support of 
clarifying the intent of Title IX of the Education Amendments of ^2, as well as 
the anti-discrimination language of some othe important statutes.- 

Not too long ago, some college and university students from my district used their 
bpring breaks to come back here and meet with me to discuss the importance of 
litle IX. They are still in a state of shock, as am I, because of the Supreme Court's 
holding in Grove City College v. Bell. The students whom I met with share my belii^f 
that Title IX s purview should extend inatitutionwide. Until the courts ruling in 
Grove we always thought it did. 

However, those students who visited me and I also realize that Title IX was fash- 
ioned after Title VI of the Civil Rights Act, which prohibits discrimination on the 
basis of race or national origin. Since the court has heH that Title IX is program 
SDecific, It 18 apparent that Title VI would be interpreted similarly. The same can 
also be said of section 504 of the Rehabilitation Act, which prohibits discrimination 
against persons with disabilities, and the Age Discrimination Act, which is intended 
to protect people against policies that discriminate on the basis of age. S!o it is im- 
portant that Congress also clarify the intent of these laws. 

Before proceeding any further, Mr. Chairman^ I would like to say a few laud&tory 
words about two of our colleagues, Representatives Pat Schroeder and Claudine 
Schneider, For although many of us have stood with them, these two have provW^ 
eadership on women's issues in this House which is unsurpassed by the cfegree of 
leadership provided by any member on any issue. I am proud to be a co^pon5Jor both 
of Representative Schneider's bill, H.R, 5011, and of the leeislattou introduced by 
Representative Paul Simon and being considered to^lay, H.R. 5490, ^hicb incorpo- 
rates her bill's Title IX language. 

Obviously, I do not agree with the Supreme Court's ruling in Gmve that Title fK 
18 program specific and therefore only the college's financial aid program tnvht not 
discriminate on the basis of sex, A Basic Educational Opportunity Gr«nt (BEOO). or 
any other form of federal student aid, does much more than merely "fr*Jte up" funds 
that other\vi8e would have to be used tx) support an institution's own financial aid 
program. Federal student aid also accomplisnes far more than just providing an in- 
dividual the opportunity to matriculate ut an institution that he or she otherwise 
might not be able to attend. 

Students vyho must rely upon federal loans and grants use this assistance primari- 
ly to pay tuition costs. Tuition for the most part covers the costs of enrolling in 
courses offered by the college or university. In other words, tuition fees are used to 
supoort a college or university's programs. If no federal firfnncial aid is available foi' 
students attending a particular college or university, potentially fewer students will 
be able to attend that institution If an institution is particularly depondeat upon 
financial aid to support its programs, as most smaller private colleges and unive/^sf- 
ties pre, and that institution's 8tud(^nts cannot obt.'m any from the federal govern- 
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ment because the Hchool practices discrimination, then the institution may %*ither 
away. Thus the beneficial effects of federal student aid cannot be seen to uftd at the 
desk of a college or university's financial aid director. 

If Title IX were allowed to remain program specific and enfo^i^ in accordance 
with the Supreme Court's Grove ruling, it is entirely conceivubie that federal stu- 
dent aid monies will be used to perpetuate institutions cT higher learning which 
openly practice discrimination against women in eve»'> program outside of the, fi- 
nancial aid program. The same holds true for a pro^mm specific application of Title 
VI of the Civil Rights Act, section 504 of the ^vhabilitation Act, and the Age Dis- 
crimination Act. Our failure to clarify the i.itent of these Ittttues would be tanta- 
mount to condoning discrimination at colleges and universities benefiting from fed- 
era! assistance. I hope we will not fait io clarify the intent of these laws during this 
Congress. 

Mr. Simon. The hearjtig will stand adjourned. 
[Whereupon, at 1J'50 a.m., the joint hearing adjourned,] 
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CIVIL RIGHTS ACT OF 1984 



TUESDAY, MAY 15, 1984 

House of Representatives, 
Committee on Education and Labor, and. 

Committee on the Judiciary,^ 
Subcommittee on Civil and ConstitutionaiJ Rights, 

Washington, DC. 

The joint committees met, pursuant to call, at 9:12 a.m.> in room 
2175, Rayburn House Office Building, Hon. Carl D. Perkins presid- 
ing. 

Members present: Representatives Perkins, Edwards, Hawkins, 
Conyers, Ford, Schroeder, Kildee, Hayes, Burton, Erlenborn, Sen- 
senbrenner, Jeffords, Packard, and McCain. 

Staff present: John F. Jennings, m^ority associate counsel; Elec- 
tra C. Beahler, Republican counsel for education; William A. 
Blakey, majority counsel. Subcommittee on Postsecondanr Educa- 
tion; Ivy L. Davis, m^ority assistant counsel, and Philip Kiko, mi- 
nority associate counsel. Subcommittee on Civil and Constitutional 
Rights. 

Chairman Perkins. Today the Committee on Education and 
Labor and the Subcommittee on Civil and Constitutional Rights of 
the Committee on the Judiciary continue hearings on H.R. 5490. 
• That bill clarifies the coverage of the m^or Federal antidiscrimina- 
tion laws in light of the recent Supreme Court decision in Grove 
City V. Bell, narrowing the reach of those laws. 

We are delighted to welcome you here this morning, Mr. Rodino. 
There are only very few of us that came to the Congress at the 
same time in 1949. You may proceed in any manner you prefer. Go 
right ahead. 

STATEMENT OF HON. PETER W. RODINO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY AND CHAIRMAN, 
HOUSE JUDICIARY COMMITTEE 

.Mr. Rodino. Thank you very much, Chiairman Perkins, and 
members of the committees who are deliberating on this very im- 
portant legislation this morning. It is my pleasure to be with you 
this morning and it is, indeed, a privilege to appear before you. I ' 
believe the last time we did appear together. Chairman Perkinflj 
was when I testified before the Education and Labor Committee on 
the question of Taft-Hartley. That was at the very beginning of our 
careers. 

Chairman Perkins. That was back in 1949. 
Mr. Rodino. Correct, 1949. 

(31) 
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Thank you very much. I am here today to offer my full support 
of H.R. 5490, the Civil Rights Act of 1984. In anticipation of swift 
subcommittee action on this most vital legislation, I have scheduled 
H.R. 5490 for consideration by the full Committee on the Judiciary 
next Wednesday, May 23. It is important that the Congress swiftly 
let the Nation know that we will not courftenance turning back the 
clock on hard-won civil rights protections. 

It is most unfortunate and ironic that misunderstandings and 
misinterpretations compel us to take this action this vear— a year 
in which we celebrate two civil rights milestones: the 30th anniver- 
o^ ^y of the Supreme Court'^ decision in Brown v. Board of Educa- 
tion, and the 20th anniversary of the Civil Rights Act of 1964. 

From my experience and my deep personal involvement in the 
debates and passage of the 1964 act, and the other subsequent legis- 
lation that H.R. 5490 will clarify, I know full well what Congress 
intended with those laws. 

Before enactment of title VI of the 1964 Civil Rights Act, Federal 
funds were used to build or maintain segregated schools, hospitals, 
airports, agricultural research stations, housing and food surplus 
programs. The historic purpose of title VI was to put an end to all 
of that, to put an end to the use of Federal dollars collected from 
all the people for unequal and separate treatment for some of the 
people. All subsequent laws designed to prevent discrimination by 
recipients of Federal dollars on the basis of sex, race, national 
origin, age or handicap, were patterned after title VI. 

Until last year, every administration and every court correctly 
read congressional intent, that the laws were to be interpreted 
broadly to cover all of the activities of recipients of taxpayer 
money. 

Last February 28 the Supreme Court, in Grove City, changjsd that 
when it ruled that title IX of the 1972 education amendments does 
not apply to all activities of a recipient institution but only to thr 
particular program receiving such Federal moneys. I do nojt believe 
that this is what the law says, noB do I believe that it was intended 
that way. As a matter of fact, I know that it was not what the law 
intended. If this ruling is not changed, the broad application of this 
narrow interpretation can undermine enforcement not only of title 
IX but also of title VI of the 1964 C.vil Rights Act, section 504 of 
the Rehabilitation Act of 1973, and the Age Discrimination Act of 
1975. 

H.R. 5490, Mr. Chairman, will make clear once and for all that 
the ban on discrimination applies to an entire institution if any 
part of it receives Federal aid. It is imperative that the Congress 
act quickly to insure that no private or public institution or agency 
that receives taxpayers' dollars can discriminate on the basis of 
sex, race, national origin, age, or handicap. 

The Supreme Court has ruled that the law does not now say 
that. I know that is what we intended at the time of enactment. 
TH5t is what we mean when this body yoted 414 to 8 last Novem- 
ber to oppose the narrow interpretation cf title IX. H.R. 5490 will 
erase any doubt about our intent. 

Some administration officials have been quoted as terming this 
"radicar* legislation that would bring about ''sweeping change.** 
This rhetoric has been all too familiar. The same terms were used 
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2 years ago by the same administration when it fought extension of 
the Votmg Rights Act. As with, the Voting Rights Act, there is 
nothmg radical about H.R. 5490. It merely restores the law to 
where it was before the Grove City decision. 

This legislation has broad, bipartisan support. H.R. 5490 has 
more than 135 cosponsors. A similac bill in the Senate has nearly 
60 cosponsor^ from both parties. 

Once the two subcommittees have completed action, I pledge, as 
chairman of the Committee on the Judiciary, that we will move 
quickly to bring^H.R. 5490 to a vote in the House. I am confident, 
and have no hesitancy in predicting, that it will win overwhelming 
approval. 

Thank you very much, Mr. Chairman. 

Chairman Perkins. Let me ask you a question. If we don't pass 
this bill, do you believe that the major Federal antidiscrimination 
laws will be effective? Don't we need this law to give real meaning 
to these laws? 

Mr. RoDiNO. Mr. Chairman, that is the problem that we're con- " 
fonted with. Not only do I think that, but»I am certain that there 
will be complete reliance on our failure to do anything and a reli- 
ance on that decision which certainly does not carry out the intent 
of the Congress. 

As you and I know, we were both here at that time, alo|ig with 
many others that participated in those monumental decisions to 
•assure that we would no longer suffer from discrimination. 

Chairman Perkins. Mr. Sensenbrenner. 

Mr. Sensenbrenner. Thank you, Mr. Chairman. 

First of all, I cor. oliment the chairman of the Judiciary Commit- 
tee on his very excellent and succinct statement. As you may 
know, I am on the reservation on this bill as a cosponsor of it. 
Hovvever, it disturbs me that there have been some quotes attrib- 
uted to administration officials that say this bill goes far beyond 
merely overturning the Supreme Court's holding in the Grove City 
College case. I would like to quote just two of them. 

First, 0MB Counsel Michael Horowitz is quoted in the May 19, 
1984, edition of Human Events on the expansion of Federal power 
arguing that "Currently, if a Federal agency extends Federal as- 
sistance, e.g., to a state university system, its broadest claim would 
be that the entire university system would be covered by these 
statutes. Under S. 2568, however, the mere funding of the universi- 
ty would cause every other State agency and activity, police, wel- 
fare, roads, and so forth, to be covered. Thus," says Horowitz, "this 
bill raises serious problems with federalism by extending Federal 
mandates to the State and local activities and agencies which re- 
ceive no Federal funds whatsoever." 

Also, last week, the Assistant Attorney General for Civil Rights, 
William Bradford Reynolds, in an interview with the New York 
Times, said: 

Thin bill has been portrayed as a minor tinkering, a quick fix to overturn the 
Grove City decision. But it represents a monumental drastic change in the civil 
rights enforcement landscape. It rewrites four statutes to the point that the Federal 
Ctovernment would be involved in every facet of State and local activity. Under this 
bill, if a ma and pa firocery store takes food stamps, it would probably have to put 
in a ramp to provide access to the handicapped. 
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Mr. Chairniun, do, you agree with these two copclusions that 
have been made in these memorandums >and interviews, first by 
Mr. Horowitz and second by Assistant Attorney General Reynolds? 

Mr. RoDiNO. I believe that what we have. to understand is thai 
Gcove City and the kind of inter] relation that was placed on Grov^ 
City would, in my judgment, impact on whatever agency or 'institu- 
tion, private of otherwise, would be receiving those Federal funds. I 
think that what we need to do, regardless of what others may in- 
terpret, is to assure that we write a statute that clearly stales 
again what we intended, and that is to overcome any effort that 
might be made to discriminate oif^ny discrimination that might 
take place by any institution, ageney or otherwise that is receiving 
^> Feder€*l funds, whether* in a particularly isdlated area or not, pro- 
viding that institution receives it. 

Mr. Sensenbrenner. I agree with you, that the Grove City deci- 
sion effectively guts title IX, and that it says if a college receives 
Federal funds to build a chemistry building, then the chemistry de- 
partment is covered by titlewlX but nothing else. I think the intent 
of Congress 10 or 12 years ago when title IX was passed was to 
bring tne entire institution in under the provisions of title IX. 

The question is. How long is the string attached? For example, 
there wore some regulations. that were proposed that said that if 
an elementary school that did not reaeive Federal funds invited in 
a police officer to talk about bicycle safety, and that police officer's 
department received LEAA funds, then title IX would apply to the 
elementary school. I think that was going too far and was cert^nly 
an extension of the intent of Congress. 

The fear that I have with this piece of legislation is that unless 
we make a very clear record on how far the string goes of Federal 
funds in an indirect manner, there will be a lot of unintended ex- 
pansions of Federal civil rights enforcement as a result of the pas- 
sage of this bill, and unless we clear these things up, you're going 
to see a lot of opposition develop to it overnight which I think 
would be unfortunate. * 

Mr. RoDiNO. If the gentleman will permit me to respond, I think 
the gentleman, who has been a supporter in this area, would cer- 
tainly want to assure, however, that the clear intent of the Con- 
gress back in 1964, when we first started to fight discrimination, 
and thereon beyond that, was to emphasize that no Federal assist- 
ance whatsoever miglit in any way be utilized, in any way, to prac- 
tice discrimination of any sort, under any guise. I think if we don't 
send that clear message, if you're going to begin to try to limit and 
refine, I think you're going to find that we're going to be back in 
tKose days when, by devices, by practices that were very subtle and 
sophisticated, there was a use of these funds and a practice of dis- 
crimination. I'm sure you wouldn't want to get back to that. 

Mr. Sensenbrenner. I certainly don't. Bjit let me just ask you a 
Question that can be answered simply yes or no. Do yon tjgree with 
William Bradford Reynolds' quote in the New York Times, that 
under this bilK if a ma and pa grocery store takes food stamps, 
then it would be required to install a ramp to provide access to the 
handicapped? 

Mr. RoDiNO. No, I don't believe so. 

Mr. Sknbknbrenner. Thank you. 

^ 
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Chairman Perkins. Mrs. Schroeder. 

Mrs. Schroeder. Thank you. I just want to commend my chair- 
nian for being here. He has done a wonderful job of movmg this 
bill, and you, too, Mr. Chairman, beqause this is sq long overdue. 

I would iust like to add to that whole issue about the handi- 
capped. You know, in the Soviet Union right now manv of the war 
veterans from Afghanistan are making a very activfi plea to their 
government because they aren't being given wheelchairs, that 
they're not being allowed accessibility and so forth and so on. One 
of the great things this country has done is said that we have to go 
all out for all citizens to make this country accessible to them to 
make.^opportunities reachable for them. That's what this bill is all 
about, and I think both of you have been leaders in that and I com- 
pliment for being here and pushing that forward. 

Chairman Perkins. Mr. Packard. 
: Mr. Packard. Thank you, Mr. Chairman. 

I have no auestions. I just appreciate the testimony and the 
statement qf Chairman Rodino. Thank you. 

Chairman Perkins. Mr. Hawkins. 
^ Mr. Hawkins. I have no questions. I, too, would like to commend 
the witness this morning for his excellent testimony and his long 
devotion to the cause of civil rights. I knov/ that he has been one of 
the champions that brought us this far and I certainly wish to com- 
\^ mend him for his alertness in -Jielping us on this particular issue 
and continuing with his dedicated service. 
Thank you, Mr. Chairman. 
^ Chairman Perkins. Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

I think the testimony of Chairman Rodino is very important and 
I commend him for it. It is obvious to all of us that there is a grow- 
- ing cry for review of civil rights enforcement and it is coming 
under increasingly critical scrutiny. I am very proud that the 
chairman of the Judiciary Conihiittee has responaed swiftly and 
that apparently a clear majority of the Members of both Houses 
and both parties appreciate the grave harm done in Grove City. It 
is in th^t sense that I commend the chairman for his testimony 
and his action. 

' I also want to ask the chairman, if we try to get into every possi- 
bite hypothetical case, that to my surprise even the head of the 
civil rights divisiln can think up, we then move into the role from 
legislators to intetpretors of policy decisions that are cut so finely 
that it would really be, it seems to be, beyond our desire to attempt 
to control. 

Would the chairman respond to that, please? 

Mr, RoDr>fO. Of course. I believe that we have ^ot to recognize 
that what we are doing is writing broad policy guidelines. This is 
what we intended back when we first began the assault on discrim- 
ination in this country, recognizing that we couldn't isolate every 
particular case, every incident and every specific, and nonetheless 
leaving that to the courts to make the kind of decision. When the 
courts, failing to understand what the intent of the Congress might 
be, for the Congress to do as it is doing now, with its oversight, to 
be able immediately to respond, I think for that reason these sub- 
confimittees should be applauded for immediately moving in this di- 
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rection. This is why I think we can lose no time in not only clarify- 
ing but reemphasizing, because what the gentleman from Michigan 
has stated so well is what has been taking place over a period of 
years, a subtle kind of assault which could bring about an erosion, 
an attempt to challenge what already has been well in place in the 
history of our country, well accepted, and seeming to turn the clock 
backward. I believe it is important, whether it happens by an ad- 
ministration or whether it happens by a court, that the Congress 
speaking for the people and wanting to move forward in this area 
to eliminate discrimination, subtle or otherwise, should do so. As 
the gentleman has so well stated, we can't particularize in every 
isolated, dreamed-up incident in order to spread some hobgoblins of 
apprehension and concern. 

Mr. CoNVERS. Well, I hope that the chairman continues to help 
us assuage the phobias that may be developed about the fear of 
every potential, case. We are not going to write the regs for this! 
They have already been written. What we are doing is setting the 
law straight again. . • • 

4 It is sort of shocking that the Supreme Court of the United 
* States has to get this kind of a lesson in 1984. This is not unsettled 
law. As a matter of fact, they are going against their own decisions. 
It leaves rfie slightly amazed that on a matter of this rather ele- 
mentary nature in civil rights law that we're forced to come back 
to the ramparts'one more time. 

Mr. RoDiNO. I couldn't agree mor^ with the gentleman, because 
as I recall, back during those dayS the debate that took place on 
the floor was replete with instances and experiences of how there 
was a rflisuse, how there was an intentional side-tracking of the 
issue in order to try to avoid doing soimethir^g about discrimination 
in every area. I think that we set the law straight once and for all. 
The debates are clear. I cannot understand hov;, but they did, and 
now it is our responsibility to be able to redress that and immedi- 
ately address it and correct it and to make it clearer once and for 
all. 

J think, too, that this is another lesson that we learn, in t'nat we 
haviB got to continue here in the ConfresS'tp monitor, to be on our 
toes, because this subtle kind, of attempt to erode has been some- 
thing — I'm sure others have seen it — tHat I have seen developing 
over a period of years and we cannot permit it to occur. • 

Mr. CoNYERS. I thank th^^chairman because, in a way, maybe I 
shouldn't be surprised. Maybe he puts this in context with other 
attempts that are going on on earlier Supreme Court decisions with 
the civil rights in the United States Mayoe this makes a larger pat- 
tern or practice. St) that instead of being surprised, we v/ill just cor- 
rect this one and put a thumb in the dike on this one very fast, 
because it is correctable. 

I thank the chairman of the Judiciary Committee and yield back. 

Chairman Perkins. Mr. Hawkins, any further questions? 

Mr. Hawkin^ Just one question, if I may. 

Mr. Rodino, do you know of any instance uritler this administra- 
tion where a civil rights law has been strengthened or that any en- 
forcement procedure has been intensified? Just ftny single instance, 

Mr. Rodino. Mr. Chairman, I regret to say that, as one who has 
assiduously studied and has had to be aware, because of our re- 
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sponsibility, it seems to me that the converse is true. I regret to say 
that I think it has been done, it is something that has oeen done 
with a conscious awareness, I believe, the challenges that liave 
taken place over a period of time under the ^ise of questioning 
have been, in my judgmertt,* really embarrassmg because I think 
we wrote laws which showed progress and I find instead there is 
this effort instead to try to challenge with one end in mind. And 
then again turning around and saying, ''it was merely a responsi- 
bility for us to be able to do this in order to be clear/' 

Well, the decisions have been clear. The actions of the CJongress 
have been clear. I think the voice of the people has been heard 
loud and clear across this country, that we want no further dis- 
crimination in our laws and especially in the highest body oMifw- 
making, whether it be in the Supreme XDourt, >vhether it be in the 
legislative body. I think it is something that we ought to put 
behind us. 

But no, I regret to say that in extending the Voting Rights Act, 
, as we saw it, the administration attempted instead to weaken the 
effort. Whether it was an attempt to create a commission that was 
independent, that had been independent all along, the Civil Rights 
Commission, which hai^ had a history of having done a great serv- 
ice for this country, there again has been an attempt again to un- 
dermine. Whether it has been ih other areas of that sort and all in 
relation to the question of civil rights or basic rights, those guaran- 
tees that affect civil rights, I haven't seen one scintilla of an effort 
to strengthen. 

Mr. Hawkins. So it would seem that Grove City is not just an 
isolated instance, that it is a pattern that is conscious and deliber- 
ate, that it is calculated to undo all the progress that we have 
made in the field of civil rights and human rights in the last 30 or 
40 years. As chairman of a subcommittee dealing with employ- 
ment, I have noticed the same thing is happening in the equal em- 
ployment opportunity field, where the office of Federal Contract 
Compliance has taken SVi years and has not yet issued its regula- 
tions. They are violating basic law. This has extended throughout 
all of the other areas of civil rights. I Have questioned every wit- 
ness that I could to find one single instf nee in which the adrtiinis- 
tration has moved to strengthen civil rights. Yet you have the indi- 
viduals in high office, the head of the civil rights division, leading 
the attack— actually, on the Supreme Court as well. 

It just seems to me that this* makes us appear to be hypocritidal 
in the eyes of the world. Just a few months ago I was in Geneva 
and we were in conference with other parliamentarians, and actu- 
ality we were embarrassed about some of the things that we are 
doing around the world, and particularly here at home, in the field 
of civil rights and the protection of human rights. It just seems to 
me that it affects not only this program but it affects our civil 
rights posture. It certainly affects our foreign policy as well. 

So it isn't just a little simple case of discrimination in one little 
institution. It affects all of us and it affects every agency and every 
phase of our national life. 

Mr. RoDiNo. I couldn't agree with you more, Mr. Chairman. I ' 
have always felt very strongly that one of the great strengths of 
this Nation is at least its professed stand on behalf of human 
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rights. I think the world has looked upon us as such. The Constitu- 
tion suggests that. But nonetheless, some people employ more rhet- 
oric than action and deeds in carrying that out and implementing 
it. I think that is where we failed. - 

But I would hope that again wo move quickly in this area and to 
send a clear signal and a message that we don't intend to permit 
this to happen. I think it would be a blot on the experience and 
history of this country to turn the clock back. 

Mr. Hawkins. Thank you, Mr. Chairman. 

Chairman Perkins. Mr. Kildee, any questions? 

Mr. Kildee. No questions, Mru Chairman. 

Chairman Perkins. All rjght. 

Thank you very much, Mr. Rodino. You have been very helpful 
to the joint committees. ^ 

Mr. Rodino. Thank you very much, Mr. Chairman.' 

Chairman Perkins. Our next witness is former Senator Bayh. 
Come on atound. Senator Bayh. We are glad tfik^i^glcome you here 
this morning. Go right ahead and make your statement, and then 
weHget to Glenn Anderson next. 

Mr. Bayh. Mr. Chairman, because of.the pr^ss of the schedules of 
the other gentlemen, I would be happy to yield to the decision of 
the Chair. 

Chairman Perkins. Glenn, do you need to be present for any 
markups this morning? If you do, ;ve ^vill take you first. 

Mr. Bayh. Please, go ahead. 

Mr. Anderson. Thank you very much. Senator. 

Chairman Perkins. We're glad to welcome you here, Mr. Ander- 
son. Go rig^t ahead., 

STATEMENT OF HON- GLENN M. ANDERSON. A REPRESENTATIVE 
OF CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Anderson. Thank you, Mr. Chairman, and distinguished 
members of both committees. 

I personally would like to thank you for extending me this oppov" 
tunity to appear before this joint hearing of the Committee on. Edu- 
cation and Labor and the Judiciary Subcommittee on Civil and 
Constitutiohal Rights. I am honored to be here tolSay to testify in 
support of clarifying the intent of title IX of the education amend- 
ments of 1972, .as well as the anti^discrimination language of some 
other important statutes. 

Not too long ago, some college and university students from my 
distrid, using their spring break* came back here to meet with me 
to disduss the importance of title IX. They are still in a state of 
shock, \as am 1, because of the Supreme Court's holding in Grove 
City College v. Bell. The students whom I met with share my belief 
that title IX's purview should extend institution-wide. Until the 
court's ruling in Grove, we always thought it did. 

However, those students who visited 'me and I also realize that • 
title IX was fashioned after title VI of the Civil Rights Act, which 

Srohibits discrimination on the basis of race or national origin, 
ince the Court has held that title IX is program specific, it is ap- 
parent that title VI would be interpreted similarly. The same can 
also be said of section 504 of the Rehabilitation Act, which prohib- 
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Its discrimination against persons with disabilities, and the Age 
Discrimination Act, which is intended to protect people against 
policies that discriminate on the basis of age. So it is important 
that Congress also clarify the intent of these Taws. 

Before proceeding any further, Mr. Chairman, I would like to say 
a few laudatory words about two of our colleagues. Representatives 
Pat Schroeder and Claudine Schneider. For although many of us 
have stood with them, these two have provided leadership on 
women s issues in this House whifih is unsurpassed by the degree of 
leadership provided b^ any members on any issue. I am proud to be 
a cosponsor of both of Representative Schneider's bill, H.R. 5011, 
and ot the legislation introduced by Representative Paul Simon 
?n?, being considered here today, H.R. 5490, which incorporates her 
bill s title IX language. 

Obviously I do not agree with the Supreme Court's ruling in' 
Grove Lity, .that title IX is program specific and therefore only the 
college s financial aid program must not discriminate on the basis 
of sex. A basic educational opportunity grant, the BEOG, or any 
other form of Federal student aid, does much more than merely 
tree up funds that otherwise woulu have to be used to support an 
institutions own finamjial aid program. Federal student aid also 
accomplishes far more than just providing an individual the oppor- 
tunity to matriculate at an institution that he or she otherwise 
might not be able to attend. 

Students who must rely upon Federal loans and grants use this 
assistance primarilv to pay tuition costs. Tuition for the most part 
covers the costs of enrolling in courses offered by the college or 
university. In other words, tuition fees are used to support a Col- 
lege or university s programs. If no Federal financial aid is avail- ' 
able for students attending a particular college or university, po- 
tentially fewer students will be able to attend that institution. If an 
institution IS ^rticularly dependent upon financial aid to support 
Its programs, as most smaller private colleges and universities are, 
and that institution s students cannot obtain ,any from the Federal 
Uovernment because the school practices discrimination, then the 
institution may wither away. Thus, the beneficial effects of Federal 
student, aid cannot be seen to end at the desk of a college or univer- 
sity s financial aid director. 

If title IX were allowed to remain program specific gnd enforced 
in accordance with the Supreme Court's Grove City ruling, it is en- 
tirely conceivable that Federal student aid moneys will be used to 
perpetuate institutions of higher learning, which openly practice' 
discrimination against women in every program outside of the fi- 
nancial aid program. 

The same holds true for a program specific application of title VI 
of the Civil Rights Act, section 504 of the Rehabilitation Act, and 
the Age Discrimination Act. Our failure to clarify the intent of 
these statutes vyould be tantamount to condoning discrimination at 
colleges and universities benefitting from Federal assistance. I hope 
we will not fail to clarify the intent of these laws during this Con- 
gress. 

I thank the gentleman for this opportunity. 
Chaintan Perkins. Mr. Hawkins. 
Mr. ^AvKiNS. No questions. 
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Chairman Perkins. Go ahead, Mr. Jeffords. 

Mr Jeffords. Thank you. I just want to thank you for a very 
convincing statement in an area that I know we're all deeply con- 
cerned about. It will be very helpful to us. Thank you so much. 

Mr. Anderson. Thank you. 

Chairman PerkinS; Thqnk you, Mr. Anderson, for a well thought 
out statement. 

Mr. Ford, do you want to ask Glenn any questions? 

Mr. Ford. No. I just arrived, Mr. Chairman. 

Chairman Perkins. Mr. Kildee. 

Mr. Kildee. No questions. 

Chairman Perkins. Mr. Packard. 

Mr. Parkard. No, thank you, Mr. Chairman. 

Chairman Perkins. Let me thank you very much, Mr. Anderson. 

Mr. Anderson. Thank you, Mr. Chairman. 

Chairman Perkins. Come around, Mr, -Bayh. Senator, we are de- 
lighted to welcome you herejhis morning. You may proceed in any 
manner you prefer. 

STATEMENT OF HON, BIRCH BAYH, OF BAYH, TABBERT & 
CAPEHART, WASHINGTON, DC 

Mr. Bayh. Mr. Chairman and members of the committee, it is a 
privilege for me to have the chance to be back once again in front 
of such an illustrious committee and certainly chaired by one who 
has done so much for the people of this country over a long, long 
period of time. I have fond memories of service with all of you gen- 
tlemen, and the lady who is not here. 

Let me, if I might— I don't like to read testimony, but I picked up 
the habit when I was in the other body of summarizing remarks 
that would take 5 or 6 minutes and it usually took 15 minutes to 
summarize. So perhaps to avoid that, and out of respect fcr the 
committee's schedule, we have given some thought to what small^ 
contribution I might make to your deliberations and let me per- 
haps just go quickly through the -text and then, of course, yield to 
any questions that the committee might have. 

I do appreciate the opportunity to participate in Congressional 
deliberations of H.R. 5490. It is a real pleasure for m*^ to help in 
some small way to advance another civil rights bill. As you know, 
as a member of the Senate I joined many of the struggle: to enact 
civil rights legislation. Sponsorship of title IX of the Education 
Amendments of 1972 was one of my proudest legislative accom- 
plishments, in which many others participated. I am delighted to 
have a chance in some small way to help you and other Members 
of Congress to give this important piece of legislation renewed life. 

There is no doubt in my mind, Mr. Chairman, that the Supreme 
Court s decision in the Grove City College v. Bell case leaves titie 
IX- and> by implication, the other statutes related to it, weaker 
than we intended it to be. I understand the somewhat questiohable 
wisdom when one gets to taking issue with another branch of our 
Government. The Supreme Court certainly is independent and they 
make their determination, but inasmucp as you are considering 
new legislation, I think their interpretation of the old ledslation is 
fair game And, in that respect, I am very strongly of the opinion 
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that for those of us who are actively irvolved in the battle, theij 
interpretation of what we were tvying to accomplish is different 
than I recall it. 

However, I don't intend to make that point with vou by repea^ 
ing quotations from the legislative history. Thosy have been tepeat- 
ed many times in briefs and court de-nsionfj or the qaestion of what 
title IX means and was intendc<l to mear>. 1 simply want to stress 
that I havtt no doubt that we intended institution wckr''^jjwragelor 
colleges and universities. In order to mxiiM&jidv/hy J say that 
perhaps it would he helpful to go hack 12 ^^!^ and recali bri'^flv 
what we, as legislators, understoocl a'wu^tlie law at that time. 

Remember, first of all, that our ceq^al purpose in enacting title 
IX was to brmg the prohibition against discrimination in title VI 
into the education area with respect tu sex discrimination. By then 
we had 8 years of experience with what title VI really meant. We 
had a record of enforcement by the Department of Health, Educa- 
tion and Welfare to help us understand what title VI meant. All of 
the known case law suggested that title VI wa«? a far-reaching stat- 
ute in terms of scope of coverage. 

No enforcement agency, particularly not HEW, was proceeding 
on the assumption that they had to trace every single dollar re- 
ceived by a school district before they could decide if a discrimina- 
tion investigation could proceed.' Not even those who wondered 
whether HEW was doing enough vigorous enforcement through the 
agency was doing compfex analyses of where the money was being 
spent. The assumption was that there was basic title VI coverage of 
the entire school district. 

Mr. Chairman, the Finch decision in the 5th Circuit in 1969 
proved that the assumption was correct. Another important deci- 
sion we were aware of was the United States v. Jefferson County 
Board of Education decision in 1966, also from t.y 5th Circuit 
Cburt of Appeals. The desegregation order in that pase under title 
VI included all aspects of school life, including extracurricular ac- 
tivities, athletics and so on, without any inquiry into which activi- 
ties were supported with Federal aid. 

So, if you Idok back into what we in the Congress understood 
title VI to mean at the time we adopted title IX, it is no wonder we 
did not feel it necessary to repeat, every time we mentioned the 
purpose and scope of the legislation, that we intended broad, insti- 
tutionwide coverage. 

I am aware that from time to time this inquiry into what Con- 
gress intended in 1972 has led to debates about what Biifsh Bayh, 
among others, had to sav. As you recall, I happen to have the privi- 
lege oi being the chief sponsor of title IX when it was on the 
benate floor and before our Judiciary Committee;. I also was the 
5"°u '"^"^Ser of this bill and was actively involved in the Equal 
Rightf Amendment and other issues involving sex discrimination, 
so I assume perhaps what I said at that time as far as legislative 
n>story may have some impact on the relevance of today's debate. 

I believe that my statements at that time were completely con- 
sistent with the notion of institution wide coverage. The most im- 
portant reason is the one I have just mentioned* which is that we 
were building on an understanding of title VI that had never sug- 
gested narrow ccvf>rage was intended. 
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However, another important reasop we were very clear about the 
scope of the new law is that nothing else would have made any 
sense if our goal was meaningful coverage and effctive enforcement 
in accomplishing the purpose of stopping discrimination. We knew 
that the actual number of school districts which had any enforce- 
ment actions taken against them under title VI was only a tiny 
percentage of those which received Federal funds. We knew that 
only a small number of medical fticilities receiving Federal money 
would be under review at any given time. We knew that the finite 
resources of the Federal Government would always limit the possi- 
bilities for enforcement activity. If we had intended for HEW to 
trace the money to its precise destination before pursuing allega- 
tions of sex discrimination, we would have been dooming this new 
law to absolute and utter failure. ^ 

Fortunately, HEW understood congressional intent correctly and 
proposed regulations which embodied broad coverage. I might say 
that prior to this point both pohtical parties and their interpreta- 
tion of this law and the regulations hflve been consistent. It has not 
been a partisan matter, nor should it be a partisan matter. I testi- 
fied in 1975 before the House Postsecondary Education Subcommit- 
tee of the Education and Labor Committee in support of those reg- 
ulations. I recall the distinguished gentleman from California and 
the chairman from Kentucky were prominent in their presence at 
that particular moment. I remember the morning very well.' I 
stated then that these broad coverage provisions were consistent 
with what Congress intended when the law was passed. 

I realize that because title IX, title VI, section 504 of the Reha- 
bilitation Act, and the Age Discrimination Act are such strong 
measures that they will always be controversial to some people. I 
realize that passage of this legislation will not be easy, even with 
the impressive array of cosponsors already supporting it. I realize 
that the civil rights struggle I am proud to have been a part of face 
challenges different from those of the 1960's and 1970's. But I am 
not cynical enough to believe that the 98th Congress will refuse to 
set right the effects of the Supreme Court's mistaken interpreta- 
tion of what Congress intended in 1972. I am confident that this 
Congress will prove just as willing as the 92d Congress did to ad- 
dress this problem squarely and, let me suggest, courageously. 

These are tough laws and they merited careful review when they 
were enacted. We should not be reluctant to handle the tough ques- 
tions that may arise about v/hat they mean. But we should never, 
never under any circumstances turn the clock back once we have 
had the courage to pass strong laws that make discrimination 
tough to get away with. That's really what this legislation struggle 
is about, and I am proud, as I said a moment ?igo, to have played a 
very small part then and to be asked to play some very small part 
today. 

Here we are, Mr. Chairman, 30 years to the day aftet* the Su- 
preme Court s decision in Brown v. Board of Education with an op- 
portunity as a Nation to reaffirm the strength of our commitment 
to equality of opportunity. Twenty years after the passage of title 
VI we have an opportunity to reaffirm what we meant when we 
said as a Nation when we enacted that law— -that the benefits of 
Federal money carry the obligation not to discriminate. 
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We can be proud of the fact that in 1972 we took the step of ex- 
tendnig that principle to sex equity in education, that in 1973 we 
recognized It must also apply to those who are disabled, and that, in 
1975 we acknowledged our duty to older Americans who have given 
so much to all. of us. 

Now Congress has an opportunity to clarify the reach of those 
laws. If Congress acts promptly," we will have new legislation 
signed into law before the dangers of the Grove City decision take 
full effect. We cannot afford to wait and see what the results of in- 
action will be. We know too well from past experience that discrim- 
ination does not occur without strong, well-enforced laws to pre- 
vent It. 

The laws which H.R. 549a will amend are central to the Federal 
civil rights machinery of this entire Nation. I am proud to have 
participated in the enactment of three of them, and to have 
chaired the Senate subcommittee with jurisdiction over the others. 
Based on those experiences, I cannot overstate my conviction that 
this legislation is correct in its substance. It is necessary as a 
matter of effective civil rights law enforcement, and it is just as 
right mox-ally and ethically as the original statutes it amends. I 
strongly support your efforts and encourage others to take the 
swiftest possible action on H.R. 5490. » 

I might just add one extemporaneous thought that I think is 
basic to what we're all about here. That is, there is a good deal of 
concern about the intrusive power of the Federal Government. For 
those of us from small communities and out in, the heartland, 
where some of my friends hail from, perhaps, this is felt more sen- 
sitively than in other places. But interestingly enough, Mr. Chair- 
man, the ojily thing one needs to do to avoid Federal Government 
involvement and the implementation of this or any other legisla- 
tion in this area is to stop discriminating. That's all they have to 
do, just treat all Annei^ns equally. It seems to me this is not too 
stringent a test to set 200 years after this Nation struck out on this 
being a unique opportunity for all citizens to be c<0a\. 

I thank the members of the committee for their patience. 

Mr. Hawkins [presiding]. Thank you, Senator. It was a very ex- 
cellent statement. I am sure there will be a lot of questions as a 
result of your excellent presentation. 

Mr. Edwards. 

Mr. Edwards. Thank you, Mr. Chairman. I apologize to Senator 
Bayh for being late. I was testifying on statehood before Congress- 
man Walter Fauntrov's subcommittee. But it is a very exciting 
moment for all of us here to have yc ^ as a witness, Senator Bayh. 

Your career in the Congress was t "^ry bright star in the con- 
stellation of civil rights, and that is n. we wanted you to come 
and tell us what you had in mind back in the seventies when you 
were Such a moving force in the enactment'bf this important legis- 
lation. 

I might say. Mr. ChairmftfC that the Judiciary Subcommittee 
that I chair is honored to be a part of this process with the great 
Committee on Education and Labor. I have no questions, thank 
you. 

Mr. Hawkins. Thank you. 
Mr. Jeffords. 
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Mr. Jeffords. Thank you. I would like to commend you on your 
statement. CertaiiJy your understanding of what led up to the leg- 
islation which we are considering. Your comments will be very 
helpful to us. 

Have you had an opportunity to examine closely the legislation 
itself? I know you were asked here for the legislative history, but I 
would like to know first of all if you believe it accomplishes the 
purposes which we wants to accomplish, and secondly if, as some of 
the critics have said, it does go too far. 

Mr. Bayh. Yes and no. 

Mr. Jeffords. OK. Thank you. [Laughter.] 

Mr. Bayh. I think that's the shortest answer I have ever given. 

Mr. Jeffords. That's all I wanted to hear. 

Mr. Bayh. Basically what we are doing is just restoring the law 
to where it was before the Supreme Court's decision, and I think 
this language accomplishes that very well, Mr. Jeffords. 

Mr. Jeffords. I appreciate that. I like that kind of answer. 

Mr. Hawkins. Mr. Ford. 

Mr. Ford. Thank you, Mr. Chairman. 

Tt is a pleasure to see you back here. Senator. I had the privilege 
01 working with you when you were from the lesser State to the 
south of Michigan, representing them so ably for many years. I 
stood with you in 1968 and I am still picking the splinters from 
that one. 

I would like to say, as we say over here occasionally, that I asso- 
ciate myself with the remarks of the gentleman from Indiana. 
Your recollection and mine of that period are the same. And you 
made one point that I think needs reemphasis. 

We passed title IX during the Nixon administration. It was 
signed into law by President Nixon. It came out of this committee, 
virtually with the unaftimous support of both political parties. I 
don't remember any partisan argument that intruded in the con- 
sideration of title it. in its whole treatmert by this committee, and 
it ultimately became an amendment to our Higher Education Re- 
authorization Act of 1972, 1 believe. . , 

But we did start to have difficulty after enactment with admmis- 
trators who read more into the act. Our problems in the early 
stages, if you recall, were not with people who said we didn't mean 
it; it was with people who said we meant, perhaps, a little bit more 
, than we meant. You will recall all the hue and cry when they 
stopped mother and daughter banquets someplace in the Mid- 
west 

Mr. Bayh. Girls State and Boys State, the American Legion. 

Mr. Ford. And then there wafe a v -hool in the Midwest that had. 
a boys' a capella choir, selected at that time when boys haven't yet 
changed from sopranos to baritones, and didn't have any girls in it. 
An unwise school superintendent ruled that they had to discontin- 
ue that. That wasn't the kind of thing we were trying to get at. 

Actually, as the chairman cf the Postsecondary Education Sub 
committee for several years, I had to deal with the athletic regula- 
tions during Joe Califano's time, which was probably on? of the 
greatest problems tha. we had, in trying to figure out what equali- 
ty means, not. what we were trying to do, but what does it nriean— 
^^how do you interpret it. I can't remember ever being confronted 
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since 1978 with something like the Grove approach, although we 
have heard of this. We have a fellow in Michigan with a little col- 
lege that always starts his speech by saying "We gave a woman a 
degree at this college around the turn of the cej^ry; therefore, we 
are not discriminating and not discriminatoryTOTnature. However, 
we think it is wrong for you to tell us that we should conform to 
somethmg because the Government decides we should conform." 

I am glad that you make the point that we aren't asking any- 
body to conform with anything in terms of doing something that 
they properly would like to do, but ask them to quit doing some- 
thing only when it is improper. 

The implications of this court decision— although they did not go 
off on very hiph-sounding constitutional grounds when they came 
to their conclfision— are the kind of things that are in political ar- 
guments, not in decisions one expects from the court. The court lit- 
erally threw it back to us and said, "Well, what we are doing is 
mterpreting the statute in terms of what the Congtess really would 
have meant if they knew what they were doing." 

Your backgiound; personally, and the background of the people 
mvolved with the pr*»vious Federal legislation on equality of- treat- 
ment for people in a whole variety of ways was nibbled at piece by 
piece. The 1964 Civil Rights Act, a landmark piece of legislatioft, 
was a nibble. I can remember then the big argument was over Mrs. 
Murphy's boarding house— how many beds did she have to rent 
that night before she had to quit discriminating against people who 
were tired and looking for a place to sleep. 

We were still in the stage where we had young people being ar- > 
rested for sitting in. restaurants on college campuses ;,hat refused to 
serve people- at a lunch counter because of the color of their skin. 
Those things werd nibbled at very gently, but by the time we got to 
this, we said, "Well, there seems to be an oversight in the interpre- 
tation of people out there about how far we meant to go, so we 
have to deal very specifically particularly with the peculiar- Now 
it looks peculiar— it didn't look so peculiar then— pattern that de- 
veloped in the educational system across this country with respect 
to the education of females. 

I think that of all the efforts we made in civil rights, that a case 
can be made that, in effectively changing the pattern for the future 
of people who were literally locked in a stagnant code of practice 
for all the history of this country, has been as dramatic with the 
enactment of this legislation as it has with any of the others, not to 
denigrate in any way the importance of the others. But it has to be 
looked at when trying to .legislate in terms of not being a progres- 
sive step to go further, but to merely keep the promise made over 
200 years ago about what this country was all about, in an area 
where, as a result of the previous experience, we had a gre&ter un- 
derstanding as a country than before. 

I would likt'to just compliment you for all of the efforts that you 
put in on this and so many other pieces of similar legislation 
during your career and tell you how much we miss you. We thank 
you for a short, concise statement that really says what I think you 
would find would be the reaction of virtually everybody who was 
involved with this legislation, and the more difficult problems of 
regulation implementation thereafter. 
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My recollection was that it took the idministration almost 3 
years to write the regulations after we passed the act, and they 
were painfully detailed. There were a lot of little questions raised 
one way or another, but none of them went to the basic quei^tiOn of 
what it was the act was supposed to do. If you look back at the 
error in favor of overstringent regulation or, overbroad interpreta- 
tion, that naturally was assumed by everybody who was active in 
the field at that time, it's a little easier to understand what a radi- 
cal departure it is now for us to turn this issue into a political issue 
and make it a devisive political issue at a time when it should have 
been behind us for a long while. 

I really don't see what is served, what good purpose would be 
served, if the Congress now, in the face of the Court saying "there's 
a little bit of fuzziness here, and since you didn't clear it up, we 
will be compelled to say that this present state of the law is as fol- 
. lows" and they wrote their decision accordingly. 

I don't quarrel with the accuracy of fheir decision. They had a 
judgment to exercise. It is really an indictment after the iact, 
''Monday morning quarterbacking," the skill of the people who put 
the legislation together in the first place. I think the g^ntleman 
from Vermont was asking you the same question that all of us 
want to ask, is this bill now the proper and properly nailed down 
piece of l^islation, so that we don't have the possibility of this con- 
* tinuing as a political argument before the courts that would lead to 
further Grove City-type interpretations. I think it is fair to say that 
that is the purpose of all of the cosponsors and others not on the 
bill who are supporting it. But there is a little bit of uneasiness 
that comes up, that ''well, are we rushing slapdash to do it, or is 
this the way to do it?" 

You answered rather quickly, "Yes, it does get the job done." I 
trust that what that means is, with your years of experience direct- 
ly in the field, and your expertise* in the field, that you're satisfied 
that this meets the test of restating the congressional intent and 
• meets the quibble of the Court? 

Mr. Bayh. Yes, sir, I am. Congressman Ford. I must confess, I 
guess my emphatic, unequivocal answer is nevertheless followed by 
a bit of fear and trepidation, because I cgnnot see how the Supreme 
Court or a Solicitor General or an Attorney General, and those to 
whom these individuals are responsible within an administration, 
could look at the existing language and reach the interpretation 
they have. 

So, I suppose, although all of us have tried to define this more 
specifically, I thought the previous language was as plain as the 
nose on my face, and that it was rather plain as to wh^t we meant 
and, as I tried in my statement to point out, that the rush to judg- 
ment on title IX was not a rush to judgment taken in a vacuum, 
but it was predicated on all that had gone before. The record is re- 
plete with specific references thereto. 

So my only hesitancy to say, "yes, sir," is that I would have said, 
"yes, sir" if anybody asked me what the interpretation of the 
present language is, because it had been borne out by the officials 
in the Ford administration, the Nixon administration, the Carter 
administration, people of all parties. It was rather | clear to me. 

i 
I 
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Whv the Court raised doubt or had doubt and turned the clock 
back, I don't know. 

It seems to me what you are doing and what I am here support- 
ing enthusiastically is to say to the Supreme Court, ''Gentlemen, 
with all respect, we feel your interpretation of what we intended 
when this law was passed is inaccurate, and we will help clarify 
that for you so that you can reach a different decision if this 
matter comes before you again." 

I must say, I think the gentleman from Michigan stressed the 
importance of this title IX provision, as far as women are con- 
cerned, very much as I felt it at the time. I think probably there 
still today exists a greater degree of lack of understanding as far as 
the invidious nature of discrimination against women than existed 
in the minds of most of our citizenry,, as far as discrimination 
against minority groups which were dealt with prior to title IX. 
The re is something about us that sort of took women as being a 
part of society generally and did not look below the surface to see 
what was actually happening when women were discriminated 
against. t 

Take physical education, for example. I remember that my 
father, who was . educator for 63 years, ended up his career a§ 
director of phys^ education for the public school system in Wash- 
ington. My dad not a flag waver. He was a good, strong. God- 
fearing man v A^anted kids to get a good education. But I re- 
member his t iiig a story that when I was very small—and I 
didn't understand it at the time— how he was going to testify 
before the House and Senate District Committees for the budget of 
the District of Columbia at the time. One of the real problenis then 
was physical education. 

We get all tied up on whether girls should play football, or be 
sumo wrestlers, or some of the more obvious athletic pursuits, and 
we ignore the fact that just in plain physical education, as my dad 
said, a girl needs a strong body to carry around her mind just like 
a boy does. We ignore things like that. We weren't talking about a 
minority group. We are talking about a majority group, a majority 
of Americans who were being discriminated against and, unfortu- 
nately, still are in too many instances. 

Mr. Ford. Thank you. 

I just thought of something, as you were talking. A year or so 
ago the Carnegie Foundation sent me a study that they had done, 
starting in 1973 through the year 1982, they looked at the number 
of degrees granted in this country by sex in law, medicine, architec- 
ture, engineering, dental, and education. If you look at the graph 
that study produced, you see that consistently in all but one catego- 
ry the professional degrees being granted, and the percentage of 
women receiving those professional degrees, made a constant rise 
during that period of time. It was a little bit more slowly from 1973 
to 1975, but in 1975 it really took off. 

The graph for education shows you something that tells us about 
a different problem we have and still can't face up to, and that is 
that the percentage of females receiving graduate degrees against 
males has gone at almost the same pace downward. We still gradu- 
ate more females than males from schools of education, but the 
percentages have changed very dramatically. 

4r ^ 
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That is good and bad news. It is good news in terms of the effica- 
cv of the reaction of educational institutions find the people in 
those institutions in their thinking process in directing and assist- 
ing women to full equal access to educational opportunities. But it 
also tells us something about the public education system in this 
country. A dean of education in a Texas school said in my presence 
a few months ago that, in the book that he's writing to summarize 
his lifetime of observations of how we do and shouldn't have done, 
haven't done and should do, things -in preparing teachers, that we 
have had a system that depended on a readily available supply of 
low-cost employees, to wit, women, and that the American public 
school system from the beginning of this country was supported o \ 
cheap labor provided by women who would work for less than mer 
at the same job, and that those days had now ended and, therefore, 
he said what these figures from the Carnegie study showed him 
was that ihe best and the l?rightest of more than one-half of our 
population were opting for more rewarding prcffessional careers, 
juBt as young men had" been doing ever since the beginning, in 
roughly the same kind of proportion— roughly, I say, because there 
are other considerations, job opportunities and reluctance in the 
greater public to accept the woman engineer, That is still a prob- 
lem, as well as acceptance of the woman doctor and the woman 
lawyer. 

But the education system, unlike its past history, has led the 
thinking of the country in providing the opportunity. I would like 
to believe that a good deal of the reason for that change was^ (Con- 
gress recognizing by legislation that the old system wasfi^t working 
and that the old traditions really had no foundation in fairness, 
justice, or commonsense, and that the country has, jndeed, reacted 
to it. 

It is really sad to look and see the success when measured in 
those terms of what wasn't a new idea, JuSt a new expression of an 
idea that a lot of people had had for a long time, and then now say 
we have a political argument about whether that success was 
worthwhile. " 

I don't have the foggiest notion what those who applaud the 
Grove City decision really expect will happen that will contribute 
to the strength of this country and to the strength of us as an 
American people. I can't find in any of their discussions any advo- 
cacy of how tins will make things better for us as a country and 
better for us as a people and public policy that can da neither 
doesn't still yet, after 20 years here, make much sense to me. 

1 think there is a great urgency to not only pass this legislation, 
but to once again reaffirm that we are living in an era where this 
kind of an issue is no longer a partisan issue to be argued by politi- 
cians seeking to hold or obtain office, but a matter of the public 
conscience and the action of this Congress responding to that 
public conscience to protect something that we have already ac- 
cepted. 

There is no indication to me either with the quibbles we have 
had of any public reaction against the initiatives of this initial leg- 
islation, and every indication that it has succeeded beyond the 
fondest dreams of anybody who worked on it and doing precisely 
what it was intended to do. 
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I think alpiece of legislation that has that kind of a record is 
rare, especially for modern times, and it is something well worth 
protecting. The Congress has a duty to move quickly and expedi- 
tiously and, if you will, give the President a chance to jump the so- 
called gender gap by having a bill signing ceremony celebrating 
this before the election. I would like to see us do that before the 
President this year. 

Mr. Hawkins, Thank you, Mr. Ford. 

Mr. Erlenborn. t 

Mr. Erlenborn. Thank you, Mr. Chairman. I don't have atty 
questions. I arrived late and didn't have an Opportunity to hear 
you. Senator, or those who testified before you. 

I would just make one observation. Regardless of how one feels 
about the basic question of the protection of civil rights and 
women's rights, it would appear to me— and I knaw that I was a 
minority, a very small minority, when the House pkssed the resolu- 
tion trying to affect the Supreme Court's pending decision—it 
would appear to me that the Court's decision struck a blow for the 
proposition that if we are to be able to communicate with one an- 
other, we must protect the English language and its interpretation. 
If we twist it, stretch it, and make words mean what they clearly 
did not intend to mean, we are going to lose the ability to commu- 
nicate with one another. I cannot for the life of me see how one 
can read the words ''program" and "activity" and believe that they 
mean institution. The word "institution" was available to the Con- 
gress at the time we enacted the law in question. We didn't use the 
word. We could have. If we meant it, we should have used that 
word. As I say, regardless of your stance on civil rights, I think it is- 
awfully important that we not try to accomplish our ends by avoid- 
ing the legislative process. 

This question could have been oettled long before the Supreme 
Court rendered its decision by merely amending the statute and 
saying "institution" where "program or activity was the current 
language. 

But rather than do that, there were those who would try to 
achieve their ends, not by going through the legislative process, but 
rather by trying to make people believe that "program or activitv" 
re^ly meant institution. So I do applaud the Supreme Court de 
sion from that standpoint, that if we are to be able to understand 
one another, to communicate, we must protect the meaning of the 
English language and not twist it out of shape to the extent that 
nobody will understand what anybody else is talking about in the 
future. We will get to that time of "newspeak", where people can 
say anything they want and then put any interpretation they^vant 
on it. I think clarity in legislation is awfully important. 

So I want to thank you, Mr. Chairman, for giving me the oppor- 
tunity to make this observation. 1 am going to watch very carefully 
the legislative process on this legislation and look forward to hear- 
ing the witnesses to see whether we are, as some of the witnesses 
have already said, making no substantive change but merely 
making the law do what we intended in the first place, or whether 
there might also be some substantive change incorporated in the 
pending legislation. 

Thank you, Mn Chairman. 
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Mr. Bayh. Mr. Chairman, could I make one brief response to Mr. 
Erlenborn? 
Mr. Hawkins. You may. 

Mr. Bayh. He didn't miss anything by not hearing my remarks, 
let me hasten to say. I would, as one who was intimately involved 
in the initial choice of words—Fm not certain I chose them, but I 
certainly put my stamp of approval on them— I would be the first 
to suggest that there might be better words. 
I find it rather interesting that it took all of theslB years and this 
articular Supreme Court to have any doubt about what previous 
uprerne Courts and previous Attorneys General found very blear, 
in the intention of our language. If this helps be more definitive, 
then let's go at it. 

I would be very surprised if people who were really pushing the 
Grove City case would change their overall opposition to title IX, 
regardless of what words are used. They are trying to accomplish a 
purpose far different than the very salutory one of the gentleman's 
effort of trying to be more definitive in the choice of words. I don't 
think that battle is going to change. There are just some people 
who are not as sensitive about discrimination as others. 

As I said earlier, the only thing you have to do to get out from 
under the provision of this language or any language is to stop dis- 
criminating. 

Mr. Erlenborn. I find your observation quite interesting. Sena- 
tor, because in the Grove City case, as I understand it, there was no 
charge of discrimination. We're not talking in Grove City about a 
school that was guilty of discriminafion and, as far as I know, they 
were never charged with discrimination. 

Now, you may tell me that I'm wrong, and I stand ready to be 
corrected, but that was not tTie question in the Grove Gity case. 
That college was always open to both sexes on a nondiscriminatory 
basis. They had never practiced discrimination. That wasn't the 
issue before the Supreme Court. 

Now, am I wrong? 

Mr. *^AYH. The college refused to take the steps necessary to 
show that they weren't. 1 mean 

Mr. Erlenborn. Tell me, did anyone ever accuse them, or do you 
know of any facts that would lead one to believe that they were 
guilty of discrimination? This was a question of the extension of 
the power of the Federal Government in an area where they really 
weren't even trying to accomplish the purpose of the statute. 

Now^ can you tell me whetner they were ever even charged with 
discrimination, or are you aware of any evidence that would lead 
one to believe that they were guilty of discrimination? 

Mr. Bayh. We never got quite that far. Congressman, because 

Mr. Erlenborn. It never got that far? They existed for a hun- 
dred years and they never had the opportunity yet to be accused of 
discrimination? 

Mr. Bayh. They refused to take the steps that most nondiscri- . 
minating universities were quickly and readily willing to do to 
show that they weren't. Why they made 'a big deal out of this, I 
frankly don't know. 

Mr. Erlenborn. I think it's very obvic is. They mfide a big deal 
out of it because they did not want any entanglements with the 
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Federal Government. It was their purpose, for which they had very 
carefully avoided taking any Government subsidies, any Govern- 
ment benefits, so there would not be that entanglement, I mean, 
it's very clear what their purpose was. 

They have found that they probably will not be able to avoid 
that entanglement. Part of the Supreme Court's recent decision did 
extend the force of the law to the institution. So that clearly was 
their purpose. Their purpose was not to avoid the impact of the law 
so they could continue discrimination already existing^ or institute 
"aiScrimination, because they have never been charged with it, nor 
is it their purpose, as I understand it, to ever engage in discrimina- , 
tion. That really wasn't the issue before the Court. ^ 

But I get back to my initial observation, that if we are, as a soci- 
ety, to be able to continue to communicate with one another, we 
must be more careful about using words that have the meaning 
that we intend. After 20 years in this Congress— and I participated 
in the debates as a member of this committee and in many other 
debates. After 20 years in this Congress, I am tired of people trying 
to change the meaning of the law by putting something in the com- 
mittee's report or twisting the meaning of what is otherwise clear 
language in the law. Let's say, what we mean and I think as a soci- 
ety we'll get along a lot better. 

Mr. Hawkins. Mr. Kildee. 

Mr. Ford. Mr. Kildee, would you yield very briefly? 
Mr.^TiiLDEE. Certainly. I would be glad to yield to the gentleman 
from Michigan. 

Mr. Ford. John, the staff has just called to my attention the fact 
that from the school year 1976-77 through 1983 the school that 
you're talking about, that doesn't want any Federal entanglement, 
received over a million dollars in Pell grants. Figuring the normal 
ratio for a school of that kind, that means that they probably had 
four times that much in Federal loan guarantees for GSL loans, 
which you and I are strong supporters of. 

I submit that the Court improperly didn't take a look at the fact 
that they had been entangled. They have been doing everything 
except ''getting married" in all these years. They've had all the fun 
and just didn't want to solemnize thfe arrangement in any way. . 

Mr. Erlenborn. Would the gentleman yield? 

Mr. Ford. And we're going to hear on Friday, I understand, from 
a school in Michigan that's doing the same thing. 

Mr. Erlenborn. Would the gentleman yield? 

Mr. Kildee. I yield to the gentleman from Illinois. 

Mr. Erlenborn. I thank the gentleman for yielding. 

Let me just say that I find my colleague from Michigan's obser- 
vation interesting, but he really doesn't answer*' the question that 
was initially posed; that is, was Grove City ever accused or have 
they ever been guilty of discrimination? That really wasn't the 
question in this case as far as I know. I don't think the gentleman 
has answered that question. 

Mr. BAYrf. If the gentleman would yield 

Mr. KiLDKE. I yield to the gentleman from Indiana. 

Mr. Bayh. It IS awfully easy to get confused on what this Grove 
City case said and what it didn't say. But I am certain that the gen- 
tleman from Illinois knows not to read Grove City to suggest that 
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Grove City wasn't covered by title IX, that they didn't come under 
th^ province of this act, because they did. So a§ far as entangle- 
mi it, the Court said they're entangled. 

t iixt the question came to where the funds were, going to be cut 
ofl, and that is where the Court went one way and some of us be- 
lieve that previous history says it should have gone another way. 
Vm with the gentleman from Illinois. If there is language we can 
find to make that clearer than now, let's do it. 

Mr. KiLDEE. If I could say to the gentleman from lUinois, too, we 
demand certification of compliance for highway funds, compliance 
for clean air, for clean water, probably for certain insects compli- 
ance.^ We certainly demand that the States certify compliance in 
many, many areas. I think it is more important that we ask them 
to certify compliance in the area of discrimination. 

Mr. Erlenborn. Would the gentleman yield? 

Mr. KiLDEE. I would be glad to yield to the gentleman from Illi- 
nois. 

Mr. Erlenborn. I sometimes think we get a little bit wrapped up 
in form over substance. I think the important question is whether 
they are discriminating, not whether they have signed some certifi- 
cation. Really,, why should we fall into that trap of the bureaucrat 
worshiping at the alter of paper? Let's look at what they're doing. 
That's what is imjiortant. 

Mr. KiLDEE. I would agree that substance is more important, but 
I have learned from my 20 years in the legislative process that* 
form very often protects substance. We have to have certain form 
for that, and form has protected substance. I think askitjg finy 
group to certify compliance is a reasonable thing. Grove City did 
not want to certify compliance and I think we have to make sure 
that when Congress, does ask for certification that we see that 
that's carried out. 

I would basically Tike td say, Senator, that I first met you in the 
late 1960's at Mackinac Island lin Michigan, and I admired you 
then and my admiration has groWi through the years and contin- 
ues to grow today. I really appreckfte, as cosponsor of this bill, your 
testimony this morning. You bring with .you that legislative histo- 
. ry, that legislative memory, to help us in trying to remove any am- 
biguities in the law which I myself, didn't think was there, either. I 
agree with you. But I do appreciate your laboring in the vineyard 
for so many years and welcome you here this morning. 

Mr. Hawkins. 'Mr. McCain. 

Mr. McCain. Thank you, Mr. Chairman. 

Senator, do you feel that the charges, that this particular piece 
of legislation would vastly expand the power of the Federal bu- 
reaucracy and Federal Courts to interfere in virtually every aspect 
of American life, have any validity? 

Mr. Bayh. No, sir, I don't, not unless prior to Grove City that was 
the fact of circumstances that existed. Because what I see this lan- 
guage as doing is returning to the interpretation of the language of 
title IX prior to Grove City, and I certainly don't believe that the 
circumstances you just described existed at that time. 

Mr. McCain. Thank you. 

Mr. Hawkins. Mrs. Burton. 
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Mrs. Burton. Senator Bayh, I am very pleased to see you. I have 
known you fcr many years and am very happy that you're here 
taking the position that you're taking on this Grove City case. 

I came late and I am now reading your testimony. I think the 
gentlemen here at this hearing did very well in expressing whfit 
the intent of Congress was and what it is, and if language is neces- 
sary to straighten it out, so be it. So we will have another bill to 
express the way we feel. It doesn't matter whether Grove discrimi- 
nated or not. It is a matter that they did not understand and they 
did discriminate,^o we have to straighten this out. I am very 
pleased that Mr, Itodino has a bill and we are going to straighten it 
put. 

\I thank you for being here. 

Mr. Bavh. Congresswoman Burton, it is a privilege to be with 
you again, having had the chance to see you in manv different cir- 
cumstances with you and your great husband, and you follow a 
great tradition' that you helped established, because I know how 
import^ant you were to your husband and it is great to see you 
here. 

If I might just say, Mr. Chair mail, I think it is important for us 
not to leave here with the idea that our passing this language is 
just going to be an exercise in English and a better definition of 
words, because if you look at wh^t Grove City said and what they 
were trying to prove, it was that they were not covered under title 
IX no matter what language is used. Thus, if one is to follow the 
logical extension of that, if they are not covered because of the type 
of institution they are, then they can take all those Pell grants and 
all of the aid that the gentleman from Michigan pointed out and do 
whatever they want to with them. 

At the same time that we're critical of half of that decision we 
have to reniember that Grove City College the Court said to "you 
are covered'under title IX". To deal with the second half of that 
decision, we are changing the language. ^ 

But let's not overlook what Grove City was really trying to ac- 
complish, saying that they were above the law, that they were 
above the mandate that Congress and previous administrations had 
said that we're not going to let any discrimination go on in our in- 
stitutions of higher learning.' 

Mr. Hawkins. If there are no further questions. Senator, again 
we wish to thank you for your appearance. Not only did you invoke 
some controversy, but I think you allowed many of us to relive old 
memories with you. I certainly recall the days when you and I 
worked on a problem pertaining to juvenile delinquency and those 
were very fond memories as well. We thank you for the contribu- 
tion you have made. I think it certainly proves that many of us do 
things when we are in Congress that live long after we have left 
the Congress, and certainly that is true in your particular case. 
Thanks again for the contribution that you have made. 

Mr. Bavh. Congressman, thank ^ou and Chairman Edwards for 
your thoughtful invitation. I fear one thing hasn't changed, that 
controversy still follows ifie. 

Mr. Hawkins. Well, you did an excellent job. 

The hearing will continue tomorrow morning in this room at 9 
a.m. The hearing today is concluded. 
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Whereupon, at 10:40 a.m., the joint committees were adjourned.] 
Material submitted for inclusion in the record follows:] 

Prepared Statement op Hon. Norman Y. Mineta, a Rkpresentative in CoNGR&id 
^From the State of Caupornia 

Mr. Chairman and members of the Subcommittee, I am an original coeponsor of 
H.R. 5490, tho bill your are discussing today. I em proud to be so closely affiliati^ 
with the Civil Rights Act of 1984. It is landmark legislation and must be passed ex- 
peditiously. ^ 

H.R, 5490 overturns the limiting pWedent of the Supreme Court decision in 
Grove City College v. DelL This bill wilK restore the strength of. measures enacted 
over the past twenty years which providk that federal funds must not be used to 
support discriminalion. Specifically, ti^e HJl broadens the scope and coverage to 
match what was originally intended by Ct^ngress in Title IX of the Education 
Amendments of 1972, Title VI of the Civil Rights Act of 1964, ^tion 504 of the 
Rehabilitation Act Qf 1973. and the Age Discrimination Act of 

It is unfoitunate that we compelled to ac^ust these good laws again when ' feel 
the original Congressional mandate was clear. Yet the recent Supreme Court deci- 
sion has warned us that the laws may be narrowly interpreted, so I commend Chair- 
man Edwards and this Subcommittee for acting swiftly to introduce and movfe legis- 
lation that is now crucially needed. 

Title IX has had an overwhelming impact on r^ ir nation*8 schools. SlowJy, but 
surely, girls and young women are participating in their schooPs sports activities 
and other programs which were previously closed to them. H.R. 6490, we will assure 
that all students in public schools are fairly treated in the school programs in which* 
they choose to take part, from financial aid, student housing, and scholarohips, to 
athletics, cultural clubs, and campus employment 

Although the Civil Rights Act of 1984 has been introduced as ift result of the Su- 
preme Coyrt decision regarding Title IX only the bill's cosponsors recognize that 
other civil rights laws must be tightened up to ensure that the Civil Rights Commis- 
sion and other institutions do not rely on the Court's narrow ruling when enforcing 
similar statutes. 

H.R. 6490 addresses that 1964 Civil Rights Act, one of the most significant piecefi 
of legislation ever passed in the history of Congr^^. The great humanitarian 
changes which have resulted from this law are immeasurable, yet we mtist now act 
to Clarify its provisions. We must work further to build America's commitmbnt to 
the end of discrimination on the basis of race, color, or national origin. The bill at 
hand would codify the broad coverage of the Civil Ri|ht8 Act on its twentieth anni- 
versary. * 

The disabled in our country continue to progress towards leading noma! hve« dis- , 
pite their handicaps. It is our job to protect their rights and help mak6 their lives 
more fulfilling. The Rehabilitation Act must also be codified because of :he Grove 
City couf t decision, so H.R. 5490 will strengthen the Act*6 language to ensure that 
federallv -funded institutions act equitably in their treatment of disabled citizens. 

Finally, the Civil Rights Act of 1984 add»e8ses the special concerns of the aging in 
our nation. Under H.R. 5490, the Age Discrimination ^ct will be broadened and 
codified to continue our commitment to health, vocational, and educational opportu- 
nities for older Americans. 

This year's Civil Rights Act is admirable in its comprehensive approach. It brings 
together our most important civil rigtitj statutes and ensures that citizens with spe- 
cial interests and needs will not be discriminated against by fwlerally-funded insti- 
tutions. Again, 1 feel Congressional intent was clear when the laws were originally 
made, hut I am thankful that the process is in place which will allow us to react to 
the Supreme Court decision quickly. 

The changes offered in H.R. 5490 will emphasize that coverage in civil rights laws 
should be broad so that investigations of discrimination claims can proceed unim- 
peded. Private litigants and the Justice Department will be allowed to retain the 
broad jurisdictional basis nece88ar> to prohibit discrimination by recipients of feder- 
al assistance. I heartily c/idors^ this legislation, and pled.ge my strongest support in 
helping to pass it in'the remaining months of the 98th Congress 

Thank you for this opportunity to present my views. 
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Preparbd Statement o? Hon. Cijiude Peppkr, a Representative in Ck)NGREsa 
From the State of Florida 

Chairman Edwards, members of the subcommittee on Civil and CpnstitutionaJ 
Kight, I commend you for holding these hearings on H.R. 5490, clarifying the appli- 
cation of title IX of the Education Amendments of 1972. Section 504 of the Rehabili- 
tation Act of 1973, the Age Discrimination Act of 1975 and title VI of the Civil 
Rights Act of 1964. 

TTG*i^w"^^®"^® Court, in its recent decision in Grove City College ik Bell, 52 
U.b.L.W. 4328 (1984), held that only a program or activity receiving federal financial 
aRsistance is subject to title IX restraints. The financial aid program, alone, of Grove 
City College is prohibited froi^i discriminatinfT on the basis of sex. Discrimination 
would be tolerated in other areas of the Colle re. but not in the financial aid office 
where students receive federal assistance vith- Basic Education Opportunities 
Grants. Twenty years of civil rights legislati m stands imperiled and the demon- 
strated intent of the United States Congess has suffered a reverse. 

I am deeply coficerned with the narrow application of the holding to all civil 
rights legislation. The CivU Rights Act of 1964 broadly prohibited discrimination in 
employment, public housing, education and all federally assisted programs. Subse- 
quent legislation strengthened the concepts the act had established, guaranteeing 
fairness in the expenditure of public funds. President Kennedy reminded the coun- 
try that taxpayers of all races" had contributed to those funds. He advised us that 
justice required that public funds not be expended "in any fashion which encour- 
ages, entrenches, subsidizes or results in racial discrimination." 

The "Program or activity" language of the Civil Rights Act of 1964 was adopted 
in every piece of legisFation to prohibit discrimination after the enactment of that 
act. 

In 1972, Congress enacted title IX of the 1972 Amendments, outlawing discrimina- 
tion on the basis of sex under an education "program or activity" receiving f^eral 
funds. Congress conveyed its intent that title IX encompass the same broad meaning 
accorded title IX by adopting the precise language of the 1964 Civil Rights Act. 

The Rehabilitation Act of 1973 mirrored this language once more. Section 504 of 
that act prohibits discrimination of the handicapped in a "program or activity" re- 
ceiving federal funds. 

The Age Discrimination Act of 1975 confronted unjustified age discrimination and 
barred this prejudice in "programs and activities" that are federally funded. The act 
was designed to end age discrimiriation in professional school admissions, adult edu- 
cation, federally funded health care units and vocational rehabilitation. This legisla- 
tion, like the civil rights' statutes before, was designed to be applied broadly to 
ensure an end to discrimination in all areas assisted by federal funds. 

Assistant Attorney General Wm. Bradford Reynolds has stated his oninion that 
the Grove City College ruling would apply as well to other civil rights statutes. 

I am concerned about the application of this rulinc to the Civil Rights Act. I am 
committed to the end of discrimination. I firmly believe that H.R, 5490 is a most 
necessary piece of legislation that eliminates the restrictive interpretation the Court 
has imposed on the civil rights statutes. H.R. 5490 broadens the lan^age of the 
statutes by striking out "programs or activities" and inserting "recipients. '^this lan- 
guage ensures that the federal government will not support institutions that dis- 
cnmmate. 

We have worked diligently to eliminate unfairness that arises in ages biases, and 
sex, race and handicapped prejudices as well. It is urgent and necessary that we be 
vigilant to protect the work we had considered completed. H.R. 5490 pevmita a reaf- 
firmation cf the broad language of the civil rights statutes and ensures the effective- 
ness of the statutes themselves. The civil rights of many are at risk. I strongly urge 
enactment of this essential piece of legislation. 



New York, NY, May II im^ 

Hon. Don Kdwauds, 

Chairman, Suhcommittee on Civil and Constitutional Rights, 
Housp of Representatives, Wctshingtun, IXJ. 

Dr AR Chairman Kdwards: As I am unable to appear on the days specified for the 
hearing to testify respecting the Bill on which you are holding hearings, I am sub- 
mitting^ this statement which \ would greatly appreciate your including in the hear- 
ing: 
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As 1 understand it the bill would specifically define the 'Vecipient" of federal aid 
as responsible for excluding any person on the grouod of race, color or national 
origin from participation in or from being denied the benefits of, or from being sub- 
jected to discrimination under any program or activity receiving federal financial 
assistance all the foregoing as provided under Seption 2000(dXl) of the U.S. CJode an- 
notated; (Title VI, Section 602 of the Civil Rights/ Act of 1964). 

While a member of the Senate where I served from the State of New York from 
1957 to January 1981 I had a very active participation in the debates respecting the 
1964 Act. Indeed, I was specifically concerned with Title VI because of the fact that 
it sought effective remedies for discrimination invalid and unlawful under our Con- 
stitution. In these debates the intent and purpose of the various titles of the Civil 
Rights Act were very carefully considered and intensively debated. It is my consid- 
ered judgment th^t the purpose and intent with which the law was enacted were 
precisely within the dimensions which the Bill you are considering* seeks to achieve 
and the Grove College case decision of the U.S. Supreme Court to which it is ad- 
dressed changed the thrust of the legislation which we had enacted in 1964 and 
that, therefore, it is proper for the Congress to define specifically and by law its pur- 
pose and intent. 

Also, ^ was very deeply involved in the enactment of the Higher Education 
Amendments of 1972 and in the Age Discrinrifination Act of 1975 of which, indeed, I 
was one of the authors and may view is borne out by the debates, conference consid- 
erations and final enactment of these laws as well. I call specific attention to this 
clause in Section 2000(dXl) . . but such termination or refusal iahall be limited to 
the particular political entity, or part thereof, or other recipient as to whom such a 
finding has been made and, shall be limited in its effect to the particular program, 
or part thereof, in which such noncompliance has been so found, . . I point out 
that the word "recipient" is indeed contained in this very important clause. 
^As you would expect as a skilled lawyer myself £^fter so many years of active prac- 
tice and participation in the House and Senate, I have no wish to reverse the Su- 
preme Court if it can be avoided by legislative action; but the Court itself has recog- 
nized through the years of its service to the people that there are often appropriate 
cases in which where it takes a different view of the purpose and intent of the Con- 
• gress than the Congress' own view of its purpose and intent. It is quite appropriate 
for the Congress to act to make clear its intent and purpose by a law. 

We had intended that the landmark Civil Rights Act of 1964 should be effective in 
a variety of situations which we felt were, needed to assure the individual rights 
which should be enjoyed under the Constitution. That purpose is best expressed in 
Section 20aO(dKl) which I have quoted above which is flat and unequivocal. To make 
it effective 1 believe the meaure before you needs to be enacted. 

1 am sure that the disquiets expressed by the Administngtion of the ambit of the 
legislation can be readily met provided it is within the fundamental purpose of the 
legislation. If we wish to make the promise of Section 2000(d) to wit that "no person 
in the United States shall on the ground of race, color or national origin, be ex- 
cluded from participation, be denied the benefits of, or be subjected to jdiscrimina- 
h tion under any program or activity receiving federal assistance" then we must es- 
.tablish that the remedy must be enforceable against the recipient of such "federal 
financial assistance . . The promise to be performed is according to what our 
Constitution intended. 

With all Rood wishes. 
Sincerely, 

Jacob K. Javits. 
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. WEDNESDAY. MAY 16, 1984 

House op Representatives, 
Committee on Education and Labor, and 

Committee on the Judiciary, 
Subcommittee on Civil and Constitutional Rights, 

Washington, DC. 

oJ?®J°^'?* committees met, pursuant' to call, at 9:10 a.m., in room 
2175, Rayburn House Office Building, Hon. Carl D. Perkins (chair- 
man of the Education and Labor Compiittee) presiding. 

Members present: Representatives .Pferkins, Schroeder, Conyers, 
Kastenmeier, Sensenbrenn^r, Jefford^ and Bartlett. 

Staff present: John F. Jennings, m^ority associate counsel, and 
Electra C. Beahler, minority counsel, ^Education and Labor Com- 
mittee; William A. Blakey, majority counsel, Subcommittee on 
Postsecondary Education; and Ivy L. Davis, majority assistant 
counsel, and Philip Kiko, minority associate counsel. Subcommittee • 
on Civil and Constitutional Rights. 

Chairman Perkins. Today the Committee on Education and 
Labor and the Subcommittee on Civil and Constitutional Rights of 
the Committee or> the Judiciary is continuing hearings on H.R, 
5490. This bill affirms the broad coverage of the major Federal 
' antidiscrimination laws and is needed because the recent Supreme 
Court decision in Grove City v. Bell limited the coverage of title IX. 

.Our first witness this morning is the Honorable Claudine Schnei- 
der, U.S. House of Representatives. We are glad to welcome you 
here, Ms. Schneider. Go ahead. 

STATEMENT OF HON. CLAUDINE SCHNEIDER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF RHODE ISLAND 

Mrs. Schneider. Thank you very much, Mr. Chairman. It is an 
honor for me to be here, and I am very grateful for the expeditious 
way in which you have chosen to hold these hearings ^ that we 
might review as rapidly as possible the concerns having to do with 
title IX and other pieces of legislation that have to do with civil 
rights and concerns for the handicapped and the aged. 

Needless t^ say, I have been working on behalf of a strong title 
IX since coming to Congress in 1980. During my first term in office. 
Senator Hatch had introduced legislation designed to narrow the 
scope of the title IX law. I recognized at that point that the intend- 
ed approach would also have a detrimental or narrowing impact on 
other civil rights laws. I believed then, and I continue to believe 
now, that the title IX statutes, if it is restrictive, the interpretation 
would go against the original intent of Congress and it would take 
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the Nation back in time in its commitment to promoting the civil 
rights of American citizens. 

From the day that I introduced the resolution in response to the 
Hatch legislation, L have put into action, with the assistance of 
many concerned colleagues, my agenda to ensUre that title IX 
would remain^ strong And comprehensive. As a matter of fact, I had 
introduced a resolution to clarify the original intent of Congress, 
and that resolution passed the House by a vote of 414 to 8.; At that 
time I also pulled together a bipartisan coalition of 75 Senators and 
Members of Congress that joined me in submitting an amicus brief 
in the Grove City College case. 

Mr. Chairman, following the Grove City decision I found it to be 
necessary to take immediate action to rectify the intended scope of 
title IX, so that within 2 days of the Court s ruling we introdiiced 
H.R. 5011. This is the only Federal statute prohibiting sex discrimi- 
nation in education, and it represents the cornerstone of progress 
for women, both in academia and in the workplace. It is difficult 
for many of us to recall the kind of treatment that young people 
had had prior to the enactment of title IX, but needless to say,, 
there are m^any examples of blatant discrimination and different 
kinds of discriminatory policies that were quite commonplace in 
the American schools and universities. 

As a matter of fact, in the early sixties and seventies, the post- 
^ secondary institutions often set higher admission standards for the 
women students than they did for the men. Out of 188,900 fresh- 
men entering colleges and universities in 1972, 44 percent of the 
women had a B-plus average or better, compared with only 29 per- 
cent of the men. Also priw to title IX's enactment, financial aid 
was awarded differently^ depending on sex. For instance, in 1967 
the average award of financial aid for men was $1,001, while' for 
women the average award was $786. 

So the comprenensive enforcement of title IX did make very 
much of a difference in eliminating some of these very overt exam- 
ples of sex discrimination in education. Arid then, when the Jus- 
tices ruled to limit title IX*s scope in Grove City, I, for one, could 
not sit idly by and allow the teeth to be taken out of this very im- 
portant piece of legislation. Already, in the 2 months since the 
Court handed down its decision, at least four universities have 
been relieved from discrimination suits in direct response to the 
Grove City ruling. 

While, as you can see, my overriding concern has been the pro- 
tection of title IX, the Grove City decision brought home the very 
real possibility that the Federal statutes which have prohibited dis- 
crimination against the elderly, against the disabled, and against 
the minority populations, are now in jeopardy of being weakened 
and interpreted in a fashion unintended by Congress. Assistant At- 
torney General Brad Reynolds himself stated after the decision 
that in hiii opinion the ruling would apply to other civil rights stat- 
utes. 

So, as I see it, Congress cannot renege on its commitment to 
ensure fairness to American women, elderlv, disabled, and minori- 
ty citizens. We must not allow one dime of Federal money to be 
used toward the subsidization of discriminatory programs and prac- 
tices. 
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Title IX of the Education Amendments of 1972, section 504 of the 
1973 RehabilitatiQn Act, title VI of the Civil Rights Act, and the 
^1975 Age Discrimination Act have gone a' long way toward prohib- 
iting discrimination. Needless to say, our Nation is a much better 
place, as a result of these antidiscrimination statutes, y^ithout the 
hdrd work and dedication of both the Republican and' Democratic 
administrations, those civil rights statutes would not be nearly as 
strong as they are today. 1 am firmly cammitted to continuing the 
practice of strong enforcement of the civil rights laws of the land 
and I have been working with the administration to ensure their 
support as well. I am enclosing for the record a copy of the letter 
that I generated to Chief of Staff Jim Baker, signed by 25 promi- 
nent Republican Senators and Representatives, in which I urged 
swift approval of H.R. 5490. ' 
^ Prompt legislative action is needed to rectify the effects of the 
Grove City decision. We need to embrace a commitment to civil 
rights that transcends all party lines. We have to once and for all 
clarify that the Government's commitment to civil rights statutes^ 
is strong, and we must ensure the vigorous and enthusiastic en- 
forcement of these laws. 

(Prepared statement of Congresswoman Claudine Schneider fol- 
lows:] 

Prkparkd Statkmknt of Hon. (.'ijvuniNFS .St HNEiDKR, A Rkpreskntativk in 

. CoNHRKSS P'rOM TflK StATE OK RhODE IsIJVND 

Mr. Ohairmen: I am j^rateful for the opportunity to testify today in support o^ 
H.R. 54110- legislation designed to clarify the nation's most important civil rights 
statutes. I commend my distinguished colleagues, Chairmen Edwards and Simon, for 
expeditipusly acting on this legislation and for their fine work and determination in 
striving for the goal of eradicating discrimination-in our society. 

As most of you hf.*re today are aware, I have been working on behalf of a strong ^ 
Title IX since coming to Congress in 1980. Whefi during my first term in office Sen- 
ator Hatch introduced legislation designed to narrow the scope of Title IX law, I 
recognized that the intended effect of this measure would be detrimental not only to 
the Title IX statute but to all civil rights laws. I believed then and I continue to 
believe now that a restrictive Title IX interpretation goes against the very intent of 
Congress and takes the net ion back in time in its commitment to promoting the 
civil rights of American citizens. 

From the day that I introduced a resolution in response to the Hatch legislation, I 
have put intp action, with ihe assistance of many concernec^ colleagues, my agenda 
to ensure that Title IX remain strong and comprehensive. In November of last year 
1 am |)roud that my resolution passed the House by a vote of 4M to S, confirming 
that ( ongress does suimort a comprehensive interpretation of Title IX. Moreover. I 
received a fine show of bipartisan support from 75 Senators and Members of Con- 
gress when 1 suhniitted my amicus brief in the (inwv City Collefje v. ^e// case. 

Mr. Chairmen, following the (irove City decision^ I believed immediate action was 
necessarv to rectify the intended scope of Title IX. Within two days of the Courts 
ruling. I mtroduced my own legislation. H R. .5011. As the only federal statute pro- 
hibiting sex discrimination in education. Title IX represents the cornerstone of 
progress for women both in academia and in the workplace. It is difficult for manv 
of us to rec.'\ll or for young people to imagine, but prior to the enaclment of Title iX, 
blatant discriminatory policies were commonplace in American schools and univer- 
sities. In the ' ixtips and early seventies, many postsecondary institutions set higher 
admis.Kion standards for the women students than for the men. Out of lSS,0nO fresh- 
man entering n)||eires and universities in 1!»72. 1 U/r o\ the women had B } averages 
or better compared with only of th(» men Also, prior to Title IX s enactment, 
fii ancial aid was awarded differently depending on sex. For instance, in l!Hi7 the 
average award of financial aid f>r men was $1,001 while for wonum tht» average* 
award was .^"^Sli. 

The coniprehcnsivi- enr(;rcement ot Title IX dwl make* a dirii-rtMice in eliminating 
such Dvert examples o( sex discrinutiatidn in edi.'ratioM. When the Justices ruled to 
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limit Title IX's scope in Grove City, I» for one, could not sit idly by and allow the 
teeth to be taken from this vitally important statue. Already, in the two months 
since the Court handed down its decision, at least four universities have been re- 
lieved from discrimination suits in direct response to the Grove City ruling. Despite 
charges of discrimination at Pennsylvania State University, the University of Mary- 
land« the University of Alaska, and the University of South Idaho, the Office of 
Civil Rights at the Departnjent of Education will not pursue further investigation 
into the cases since the discrimination did not occur where federal funds were ''pin- 
pointed/* 

While, as you can see, my overriding concern over the years has been the protec- 
tion of Title IX, the Grove City decision brought home the very real |)ossibility that 
the federal statutes which have prohibited discrimination against the elderly, the 
disabled and minority populations now were in jeopardy of being weakened and in- 
terpreted in a fashion unintended by Congress. Assistant Attorney General Bradford 
Reynolds himself stated after the decision that in his opinion the ruling would apply 
to other civil rights stati^es. 

As I see it. Congress can not now renege on its commitment to ensure fairness to 
American women, elderly, disabled and minority citizens. We must not allow one 
dime of federal mone^ to be used toward the subsidization of discriminatory pro- 
grams or practices. Title IX of the Education Amendments of 1972, Section 504 of 
the 1973 Rehabilitation Act, Title VI of the Civil Rights Act and the 1975 Age Dis- 
crimination Act have gone a long way towards prohibiting discrimination. Our 
nation is a better place as a result of these antidiscrimination statutes. And make 
no mistake about it— without the hard work and dedication of both Republican and 
Democratic Administrations, those civil rights statutes would not nearly be so 
strong as they are today. I am firmly committed to continuing the practice of strong 
enforcement of the civil rights laws of the land and I have been working with the 
Administration to ensure their support as well. I am enclosing for the record a copy 
of a letter I generated to Chief or Staff James Baker, signed by twenty five promi- 
nent Republican Senators and Representatives, in which I urged swift approval of 
H.R. 5490. 

Prompt legislative action is needed to rectify the effects of the Grove City deci- 
sion. We must embrace a commitment to civil rights that transcends party lines. We 
must once and for all clarify the governments commitment to these civil rights 
statutes and insure the vigorous and enthusiastic enforcement of these laws. 

[Letter referred to follows:] 

Congress of the United States, 

House of Representatives, 
Washington, DC, April 12, mi 

"Mr. James Bakf.r. 

Assisiaht to the President and Chief of Staff 
The White House, Washington, DC ^ 

Dear Jim, We are writmg to bring to ypur attention legislatidh scheduled for in- 
troduction Thursday April 12, 1984 which we believe clarifies existing laws to guar- 
antee equality of opportunity for all Americans regardless of race, gender, age or 
physical impairment. 

Ms you know, on February 2H, 19S* the Supreme Court made a ruling in the 
(inwe City College v. Bell vase to limit the coverage of Title IX of the Education 
Amendments to oniys^ose pTUj^iiji^mi or activities that directly receive federal funds. 
The Court in Mb decision to narrowly interpret the law ignored both the previous 
regulatory broad interpretation and the original intent of Congress. As vou will 
recall, last November the House of Representatives overwhelmingly voted to sup- 
port legislation which clarified the comprehensive coverage of Title IX. In additi6n, 
Ifi bipartisan Mr mbers and Senators signed an amicus brief supporting arguments 
favorable to a broad Title IX interpretation. 

As a result of the decision in Grove City College v. Bell, we believe the Title IX 
statute must be clarified in order that Title IX be applied in the broad manner con- 
sistent with original Congressional intent. Moreover, as a result of the decision, it 
came to our attention that, like Title IX of the Education Amendments, Section .^04 
of the Rehabilitation Act and the Age Discrimination Act of 1975 were modeled 
after Title VI of the Civil Rights Act and therefore could be subject to the same 
narrow interpretation Title IX following the Grove Citv decision. Assistant Attor- 
ney General bradtord Reynolds, in fact, stated after the decision that in his opinion 
the decision would apply to other civil rights statutes. It is our intention in intro- 
ducing clarifying leirislation [o prevent any of the four civil rights statutes from 
being interpreted in a narrow fashion unintended by Congress. 
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Our bill would maki' three limited chanKes designed to restore Title IX, Title VI 
TSrinclude" ' ^"^^ '^eir intended force and coverage! 

^n?"'&'^/'^'"^"fu"^^u''''''"'^'■""' activity" and substituting the term "recipi. 
Vnt. ihe effect of thus .-hange is to prohibit an entire institution or entity from dis- 
crimmnting if any of its parts receivo federal funds. 

Adding the term "recipient" to each statute. This definition is modeled on the def- 
mition currently contamed in the regulations issued under these laws 

Modifying the enforcement section of each statute to delete "program or activity" 

'reidv^f '"'■"^'r'^'' '"/^ "'•^'^iPi''"''' With respect to fund tSnation I.s^ 
remedy, termination would occur only in that entity which has discriminated The 
remedy, then. IS pinpointed 

We would like to emphasize that this legislation does not broaden either the en- 
forcen.ent or the possible remedies of any of the four statutes. It simply clarifies 
T H BH? .^iH"Jt P'-'"'- the t^'-^ve City decision. Furthermore, ^Secretary 

J.M. bell sdid alter the decision, this new narrow mterpretation will feqiire the De- 
partment of hducation to do additional paperwork and as you well k no A we must 
work to eliminate burdefisome paperwork requirements, not create them' \ 

In summary we believe Admini.stration support for this legislation is cVcial at 
this time. As Republicans, we see this legislation as consistent with the phAosophy 
espoused by our Party and iLs President. The bill comports directly with tht pres^ 
dent s ca I for an ofiportunity society." As the President said just lafiU^ek* he de- 
sires an opportunity society" in which all Americans-men and womenTyoung and 
old, individuals o overy race, creed or color-succeed, are healthy. 'happy and 
whole. Our legislation will ensure that equal access and an opportunity for individ- 
ual achievement is guaranteed to every American citizen. 

We ask that the Administration review the legislation and favdrablv act on it in a 
timely fashion. We must not allow protection against discrimination for women mi- 
nontiOB senior citizens and disabled persons to be a Democratic issue. 

I hank you for your consideration. 
Sincerely. « 

Barber Conable. Member of Congres.s; Senator Bob Packwood; Senator 
Charles Percy; Claudirie Schneider, Member of Congress; Senator 
4^ Kobert Dole; Senator Ted Stevena^arbara Vucanovich Member of 
Congress; Hamilton Fi.sh. TVIemMp of Congress; Joe'l Pritchard 
Member of Congress; Vin Weber, Member of Congress; Rod Chandler' 
Member of Congress; James Jeffords, Member of Congress Tom 
' I auke. Member of Congress; Johji McKernan, Member of Congress 
i' rank lorton. Member of Congress; Senator John Chafee; Senator 
>iancy Kassebaum: Olympia Snowe, Member of Congre.ss; Jim I.each 
Member of Congre.ss; Senator Rudy 'Bo.sch wit?; William dinger 
Member of Congress; Bill Green. .Member of Congre.ss; Lynn Martin' 
Member of Congress: Guy Molinari. Member of Congre.ss; Senator 
( harles Mathiiis; Senator David Durenberger. 

(Miairman Prrkins. Mrs. Schneider, let me compliment you on a 
out.standiii^statement. 

I take it from your te.stimony that vou feel title IX doesn't mean 
much unleSs we pa.ss this legislation; is that right? 

Mrs. ScMNKinKK. That is correct. 

Chairman Pickkins. Congressman Ilavey, do you have anv uues- 
tions? " ^ M • 

Mr. flAYKs. No questions, Mr. Chairman. 

Chairman Pkhkins, Mr. Sensenbrenner. 

Mr. Sknsionbkknnkr. I have no question.^, Mr, Chairman. 

Chairman Pkhkins. Let me ask you, didn't both the Repuhlican 
and Democratic administrations over the last decade interpret all 
of these antidiscrimination laws as having broad coverage? 

Mrs. ScHNKiDKR. Yes, sir. During the (\'irter admmi.stration and 
pri' • to the pa.ssage of title IX legislation there was no enfbrce- 
nieni, but we have-had both Democratic and Republican adminis- 
tratiun.s that have very forcefully and broadly interpreted title IX 
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to make sure there was no pinpointing of discrimination whatso- 
ever. . 

Chairman Perkins. You made a very meaningful statement. 
Thank you very much. 

Mrs. Schneider. Thank you very much, Mr. Chairman, and I 
commend you and this committee for expeditiously. moving this leg- 
islation to the floor for a vote. 

Chairman Perkins. Come around. Miss Brown. We are delighted 
to hear from you at this time, and David Tatel and Peter Libassi. 

Ms. Brown. Mr. Chairman, we felt perhaps we would go in the 
order of our tenure as heads of the Office for Civil Rights, so Mr. 
Libas^si would be first. 

Chairman Perkins. All right. You go ahead, Mr. Libassi. 

STATKMKNT OK F. PETER LIBASSI, FORMER DaRECTOR, OFFICE 
OF CIVIL RIGHTS, HEW, FROM 1966 TO 1968 

Mr. LiHASsi. Thank you, Mr. Chairman, and members of the com- 
mittee. I am personally pleased to again have the opportunity to 
testify before you. I regret the occasion that brings us together 
again. 

My name is F. Peter Libassi. I am a senior vice president for the 
Travelers Corp. I am here today testifying at the committee's invi- 
tation and in my capacity-as a private citizen. The views I want to 
state are my own. 

During three Presidential adrninistrations I have held various 
Federal positions, including General Counsel of HEW, Director of 
the Office for Civil Rights of HEW, and Deputy Staff Director of 
the U.S. Commission on Civil Rights. In those posts I was involved 
in the drafting and enforcement of Fejieral civil rights policies, in- 
cluding titles IX, VT, section 504, and the Age Discrimination Act. 
These experiences have led me to the inescapable conclusion that 
the passage of H.R. 5490 is urgently needed to restore to these stat- 
ute.s their original intent and effectiveness. 

The Supreme Court's decision in the Grove City Collefje case will 
have a significant and adverse effect on civil rights enforcement. It 
overturns two de(;ades of understanding and threaten^ to under- 
mine* two decades X}f progn^ss. Its effect on women, minorities, the 
handicapped and elderly citizens could be devastating. The decisit)n 
cuts so d(a»ply into the enforceability of the civil rights laws that 
its practical (effect may be t6 repeal them Moreover, this case 
sends a signal, ihv wrong signal, that goes well beyond the issues 
({(Tided f)y tlie Court. 

Tn und(Tstand the impact ^)f the Civil Rights Act of 1904, it is 
important to turn our minds back to the turbulent times of the 
rJol^ s and 1 !)()() s. We ioo easily forget those times and forget that 
l)lack citizens in many parts of this country were unablO to vote, 
w(»r(* (^xclud(Hl from restaurants and n\otels, and were denied the 
iHMK^fits of I'Kjgrams and activities funded by the Federal Govern- 
ment 

It is..alniost inipossihl(» for Ub today to grasp the overwhelmingly 
oppresvJ\ve atmosphere winch prevailed. In every way, blacks were 
continuously n^ninded that by IxUh law imd custom thoy were rel- 



elated to ail inferior status and were continuously denied the most 
basic rights of citizenship. I 

It is equally difficult for us to recall the pervasiveness of racial 
discrimination and segregation in programs supported by Federal 
dollars. I think we just cannot reali?.e the widespread ranging dis- 
crimination which existed against blacks in prograxns funded with 
U S. tax dollars, whether it was admission to colleges and universi-^ 
ties, vocational education programs, apartment houses build on 
urban renewal sites, airports that were constructed with Federal 
dollars, libraries that denied books to black children, hospitals that 
would either exclude blacks or force them to use the basements or 
the old wings, state employment services which refused to refer 
blacks for jobs, manpower training programs, apprenticeship pro- 
grams, agriculture e-xtension services, soil conservation programs, 
on and on and on in over hundreds of Federal programs, over 25 
federal departments and agencies, encouraged support and con- 
doned discrimination and segregation, despite the fact that Federal 
dollars weri* involved, 

I think it is rather sad that tomorrow we will be recognizing the 
:{Oth anniversary of the Supreme Court decision in the Brown case 
that vvr have to hold these hearings today. It is important that we 
remember that 1(1 years ^after that Supremv-^ Co^^rt decision, when 
title VI was passed, even though a decade had gone by, noncompli- 
ance With basic constitutional rights was rampant in this country. 

Our Federal court system was flooded with lawsuits brought by 
black families seeking to ensure equal educational opportunities for 
their children. Progress in eliminating segregation in education 
was bogged down in a case-hy-case strategy of massive resistance. 

Black American citizens endured utter frustration and humilia- 
tion w the very programs funded by the tax dollars paid by all 
Americans. 

The objectives of title VI were really quite simple. Thev provided 
for simple justice, so tkSt all citizens might enjoy the basic U •'^Ht^ 
of Federal programs without the stigma of discrimination. 

I believe we can show outstanding progress since title VI was 
passed. We forget that one-room schoolhouses were closed through- 
out the South, one-room schoolhouses which often did not have 
insidi* plumbing for black children. Those schools were closed and 
the childr^^n were integrated in nearby schools. Hospitals, which 
simply igr.oied or refused to admit black patients, even in emer- 
gency rooms, were required to admit patients and treat them on a 
nondiscriminatory basis. 

It is interesting to note that within a few months after the pas- 
sage* of mt^dicare black patients were moved to Integrated wards 
and for th(^ first time were afforded the same quality of medical 
care and attention enjoyed by whites. 

Colleges and universities which adamantly denied blacks admis- 
sion are now graduating blacks in large numbers. There is nothing 
more* exhiliarating than to visit a formerly all-white college 
campus and see the extent to which racial integration is now a 
fact. 

The point I want to make is that despite the, pervasive character 
of racial discrimination! in Federal programs, title VI of the Civil 
Rights Act work(»d. It brought about change. But the important 
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thing to ronvenibcM* is that progress that was made would simply 
not have been possible if title VI had been interpreted as now re- 
quired by the Supreme Court, Grove City would nave permitted — 
indeed/ that decision would have encouraged— all institutions to 
avoid iheir obligations • simply by compartmentalizing Federal 
funds to precise deHned programs, leaving the rest of tne institu- 
tion totally segregated. 

In other words, what we would have had in that period, we 
would have had hospitals that would have required treatment of 
blacks in the medicare ward but not in the pediatric ward. We 
would have had wards for black patients, wards for white patients, 
and integrated wards for Federal patients. We would have had ele- 
mentary school districts which would have been forced by political 
pressuies to create schools foi; white children, schools for black 
children, and therl schools for federally aided children, in fact, the 
(iruir City decision would have meant that we could end segrega- 
tion in the financial aid program but we would have been unable 
to cliininale segregation in the classrooms. I think you all agree 
that would have had administrative chaos and we would have 
destroyed any hope of bringing about the desegregation of Federal 
I)rograms, 

Now, when we were drafting the regulations in title VI we were 
not uirnindful of various interpretations that were possible. The 
narrov; constiuction that was considered was rejected. It was re- 
jected on the basis of our understanding of the legislative intent 
and on our . mmonsense abouf the realities of regulatory enforce- 
ment, 1 think our interpretation of the statute was the only practi- 
cal interpretation that could have been given, 

The progress that was achieved by these statutes, I have to warn 
you, is not so d(>eply rooted that it could not now be undone. 7'he 
(iroir City decision threatens to erode much of the progress that 
has hvcn made and ii darkens the future for those to whom we 
have made important moral commitments. 

For women, Hispanics, the disabled and the elderly, we have jusc 
b(»gun to bring about changes mandated by the civil rights laws. 
Ihuier title IX, women yre just beginning to win educational oppor- 
tunities pr(»viously reserved for men only. Under the Grove City de- 
cision, that |)rogress could well be reversed and future progress 
would be made im[)()ssible. Vocational and athletic programs v/hich 
do not (lin^ctly roccMve Federal funds could bar women, even 
though the institutions were otherwise a major beneficiary of tax 
dollars 

SimiK'iily, we have just begun to se(> the disabled take their 
ri^'lilful \)\[\vv as |)r()ductive rn(Mnb(>vs of our society, rather than 
hciii^ l()ck(»(l in institutions and homes, (,'ompartmentali/ing the 
cnlbrccinent ol s(a'tion HIKl to the particular Federal activity receiv- 
inj4 K(»denil lands would biing this progress to a halt. Under the 
(Irorr City decision, a college could be required to provide a ramj) 
s(» that lian(lic'ap|)(*d j)(»rsons could r(»ach the student aid room, but 
t[u\v would not he re(|uired to provide a ramp so the same student 
could reach the library or his classroom, 

I think we fiave to rccogni/e that changes in our society do not 
conif ea: ily Thcic is idways n^sistance and th(M*^ is always reluc- 
Uun'v to cfiaiige. Our civil rights laws embody our highest ideals 
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and our mont din^ply hcdd hopes. T6e full force of these laws is still 
needed to protect the opportunities 6f American citizens. Yet at the 
very time that women, Hispanics, disabled and the elderly are be- 
ginning to make progress, the Grove City decision would deny them 
the legal tools by which they might secure equal opportunities. 
This is not the signal that needs to be sent to them. It is not the 
signal that needs to be sent to administrators of these programs, 
nor to those who are responsible for enforcing them. 

It is urgent that the Congress of the United States act promptly 
to restore the trust and confidence of all Americans in our consti- 
tutional and legal system by passing this legislation, 

Thank you, Mr. Chairman. 
^ I Prepared statement of Peter Libassi follows:] 

Phkpakki) Statkmknt ok F. Vkvkh Lihassi, Sknior Vick FRf:«n)KNT, Travki.krs Corp. 

^ Chairmen and members of the eommlttf'es. my nume F. Peter Libassi. I am 
Seninr Viir President for the Travelers Corporation. I am here today testifying at 
the Committef^.s* invitation in my capacity as a private citizen. The views I state are 
my own 

Durifi^,' thr«'r Presidential Administrations, I have held various Federal positions, 
irulucim^,' (leneral (^)unsel of the United States Department of Health. Education 
and Wi'Ifare a!)T7- 1!)7!»); Director of the HEW Office for Civil Rights ( PJWi-HHW); 
and Deputy Staff Director of the United States Commission on Civil Rights (19H2- 
i:H»n), III thes(» poHts, I was involved in the drafting and enforcement of Federal civil 
rights policies including Title VI, Title IJJ. section .W, and the Age Discrimination 
Act These experiences have led me to the inescapable conclusion that the passage 
ol n.H. .>i:M) is urgently needed to restore to these statutes their original intent and 
effectiveness. 

The Supreme Court's decision in the (imro City Co/leMO case will have a signifi- 
cant and adverse effect on civil rights enforcement. It overturns two decades of un- 
derstanding and threatens to undermine two decatU's of progress. Its effect on 
women, minorities, the handicapped, and elderly citi/ens could be devastating. The 
decision cuts s(» deeply into the enforceability of thi' civil rights statutes that its 
fjractical effect may be to repeal them Moreover, the case sends a wrong "signar' 
tha* goes well be von d the issues decided. 

To understand'the impact of the Civil Rights Act of 111(54— which is the model for 
the other statutes addressed hy H.R. r)4!)()— it is necessary to turn our minds back to 
the turbulent times of the l!>nt)\s and lllliO's. We too easily forget that, during those 
times, black citi/ens in many parts of tfiis country were iint.ile to vote, excluded 
from rostHiirnnts and motels, and denied the benefits of programs and activities 
funded by the Federal (lovernment. For a black person, exercising the right to regis- 
ter and vote was an act of courage and heroism. For 'a parent to escort his or her 
child to a formerly white school was an utterly terrifying experi-nce. A black 
prrson who sought to use a wash rocim in a bus stop reserved for whi.es riskeJ not 
only liarrassrnent. but [)hysical harm. 

It IS almost impossible for us today to grasp the overwhelming ()f)f)ressive atmos- 
'pfiere w'lich prevailed. In ev(»ry way, blacks were continuously reminded that by 
both law and cijst«)n) they were relegated to an inferior status aiid were amtinUous- 
ly denied the niosi basic rights of citi/(»nship. 

It is equally difficult to ret iH the pervasiveness of racial discrimination and s(»g 
regatioii in programs sufiport* d by the Federal (Jovernrnent. While at the U.S. Com 
fuission on Civil Kights, f)efoie the passage of Title VI, I si rved as tiv Director of 
ihf FiMlrral Programs Division an'l was responsible for several major studies of the 
<-xtetit of (hscrimination in fjrograms funded with federal resources. The studies re- 
vealed wide-ranging discrimination against blacks. For example: 

Colleges and universities receiving Federal grants denied adnnssion to blacks 

Vniahonal educational fjrogr ims restricted blacks to training for menial and low- 
pay uig |nf)s 

Apartments built on iirfian renewal sites wi're ^lenietf to blacks. 
Airports i()nstrii( t( (I with Federal dollars segregated nassengers bv race 
l.ibianes built with Fedrral (|r»llars drnied book, In black children 
lloNpitals H.iMvm^^ Fedfral funds k<'f)t blacks in basements or old wings, denying 
tf)i'm the fiasii- rliTiients ofhi'alth care 
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StHto KniploynuMit S»ivii(»h n^luHod to rvivr blackH for omploymt'nt opportunities 
despite* their education and qualincationH 

Manpower training and apprenticeship proj^rams funded with Federal tax dollars 
denied opportunitiea to blacks. 

AKri<*ulture extension service and soil conservation projects were reserved for 
white farmers and, in other way8» provided inferior services to black farmers. 

Tomorrow we will recognise the JiOth anniversary of the Supreme Court decision 
in linnvn v. Ihnird of Education outlawing segregation in elementary and secondary 
public education. It is important for us to r;» 'member that when Title VI was enacted 
in even though a decade had passed since the Brown decision, noncompliance 
with basic Constitutional rights was rampant. 

Our Federal cyurt system was flooded with law suits brought by black families 
set'king educational opportunities for their children. Progress in eliminating segre- 
gation in education was bogged down in a case by-case strategy of m^'ssive resist- 
ance. 

Black American citizens endured utter frustration and humiliation in the very 
programs funded by the tax dollars paid by all Americans. 

To quote President Lyndon B. Johnson, 'it is simple justice that all should share 
in programs financed by all. and directed by the government of all the people." The 
objective of Title VI of the Civil Rights Act was to establish "simple justice" so that 
all citizens might enjoy the benefits of Federal programs without the stigma ^gf dis- 
crimination 

The passage* of the* civil rights laws, including Title VI, resulted in outatunding 
progress in protecting the rights of blacks citizens. 

Ci)nsider that in WU, only 1.2 percent of blacks students in the South attended 
schools with whites. Within four ears after Title VI was enacted, that figun? had 
risen to :\2 percent. Over 100 oik- room school houses attended by black students, 
often without bcnc^fit of indoor plumbing, were closed, and the students were inte- 
grated in nearby schof^ls 

Hospitals which had denied equal treatment to blacks were fully desegregated in 
the space of months after the launching of the Medicare program. Black palienU ' 
were moved to integrated wards and, for the first time, provided the same quality of 
medical care and attention previously enjoyed by whites. 

Colleges and universities which once adamantly denied l/ucks admission are now 
graduating blacks m large numbers. There is nothing more exhiliarating than to 
visit a formerly white college and see the extent to which racial integration is a 

That progress, and much more, would simply not have been possible if Title VI 
had bef*n interpreted as now required by the Supreme Court. C/rorc CVy would have 
pernntted, indeed encouraged, all institutions to avoid their obligations simply by 
compartmentalizing their Federal funds to precisely defined activities and pro- 
grams, leaving the remainder of the institution totally Segregated. Had this been 
tr^ie when we sought t() enforce Title VI, hospitals would have been required to pro- 
vide equal tre.itm(*nt in the Medicare ward, hut not in the pediatric ward. We would 
have had wards for black patients, wards for white patients, and integrated wards 
for Federal patients 

KIcmentary schools would havt- been forced by political pressures to preserve 
sihools for white children, schools for binck children, and schools for federally-aided 
rhildn-n 

Following th(* example of (troi r City, we would have been able to end segregation 
in till' financial aid program, hut unable to eliminate segration in the classnxjm. 

W|* would have cnmtcd administrative chaos and destroyed any hope of bringing 
about the desegregation of Federal programs. 

I along with oth(T Federal officials responsible for the drafting and enforcement 
ol Title VI regnhitioDs worked under the direction of the President's (buncil on 
Kqual Onportunitv. chair(*d by Vice President Humphrey. We were not unmindful 
of possible interpretatiims of Title VI restricting its impact to the particular activity 
reccMving Federal funds. That narrow construction was rejected It was rejected on 
the basis of our understanding of tht legislative intent and on our understanding of 
the rcNilities of regulatory enforcement. 

Thiis, we W(*re able to go forward with investigations of institutions receiving Vvd 
end funds; ronducl the conciliation process which, in general, was highly successful; 
and bring enforcement actions where necessary- without being hamstrung by 
counter (*ff()rts to compartni(Mitali/e Federal aid. We were not faced with the ex- 
fumsting, if .lot overwiielming burden, of ttacing ths* How of Federal funds in every 
case If it were otherwise, our time, personnel, and res,)urces would have been so 
consumed hy audits and litigation that there would have been little or no progress. 
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Our inti-rprelatioii of the Ht.itutc wiih the only practical interpretation it could have 

The progress achieved by these statutes ia not so deeply rooted that it could not 
now be undone. The Orwe VHy College decision threatens to erode much of that 
proKrt.88 and darkens the future for those to whom we have made importanl moral 

For women. Hispanics. the handicapped, and i Iderly-we have just begun to brine 
about the changes mandated by our civil rights laws. Under Title IX women are jus' 
beKiniiing to win eduutional opportunities previously reserved for men, including 
pjirticipution in vocational education and athletic programs. UniJ-^r the Grove City 
< »//c;^e decision, that progresa could well be reversed and future progress made im- 
po8.sible. Vocational and athletic programs which do not directlj receive Federal 
lundH could ban women even though the institution vfere otherwise a major benefi- 
ciary of tax dollars. • 

Similarly we are just beginning to see the handicapped take their rightful place 
as productive members of our society rather than beihg locked in rtistitutions and 
homes Compartmentalizing the enforcement of Section r,()4 to the particular octivi- 
y receiving I'ederal funds would bring this progress to a halt. Using the situation 
in the i.wi'v (tty ( ollcf>e decision as an example, a college could be required to pro- 
vide a wheelchair ramp to the financial aid office, but it would not be required to 
pnivKlc 11 ramp lor the very same student to use the library or scionce labs 

( liiiiig. H 111 our society do not come easily. There is always resistance and reluc- 
taiuv t., cfuuige Our civil rights l^uvs embody our highest ideals and our deepest 
held hopes. I he full force of these laws is still needed to protect the opportunities of 
Amerinin citi/er.s Yet nt the very time thai women. Hi.ipanics. the handicapped 
and elderly are Ixgintiing to make progress, the (mwe Citv College decision would 
deny them the legal tools by which t^^-y might .secure equal opportunities This is 
not the "Hignal that needs to be .sent to them or to the officials and administrators 
cfiiirged with enforcement of. and compliance with, these statutes. 

It I.S urgent that the Congress of the United .States act promptly to restore the 
trust and cotific nee of all Americans in (jiir Constitutional and legal svst.-m by 
pa-ssing this legi,slatioii » j i 

("hairiiian Fkhkin.s. (Jo ahead. Mr. Tatel. 

STATK.MKNT OF D.Wll) S. TATKL. KORMKR DIRKCTOU. OFKICK OF 
CIVIL RKJHTS. HKW. FROM 1977 TO 1979 

Mr. Tati.:i,. Mr. Chairman, member.s of the jcommittee, my name 
IS Javid Tate). I served as Director ,uf HEW's Office for Civil Rights 
from 1!)77 to )!)7!). During that time, OCR was responsible for en- 
forcing title VI, title IX. section ft()4, and the Age Discrimination 
Act. I appreciate this opportunity to appear here this morning to 
sfiare with you my views on fl.R r)4f)0. 

I support its enactment because it will re.store the jurisdiction of 
these important civil rights statutes to what it was prior to the 
(Jrorr-dly decision. 

HKW's interpretation of the.-;e statutes evolved in connection 
with title VI of the Civil Rights Act of liKll. the first of the .statutes 
enacted by Congress. IlKW inter|)reted .section OOl of the statute 
broadly to [irohibit discrimination throughout an institution which 
received Federal financial assistance. That interpretation was 
based on th(< language of the .statute, its legislative hi.story. and the 
well-accepterl constitutional p.-i:ici|;le that (Joveinment .steer cU>ar 
from providing f''ederal fund', to institutions v/hicb discriminate on 
the liasis of race 

Since title IX, sectior, .')01 anJ th;- Ag*' Di.scrimination Act W(>re 
ba.sed on title VI. aiui j.sed viitually identical language, HKW ex 
tended tb;it broad interprelation to tbo.se newer statutes as well. 
They. too. were interpreted (o prohibit di.serimination throughout 
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an institution wtich had a program or activity that received Feder- 
al financial assistance. 

Prior to the Grove City decision, OCR would have applied this in- 
terpretation to Grove Ciij CJolleg^ essentially as follows: if the De- 
partment had received a complaint about the college, or if it on its 
own had elected to conduct a compliance review, it would have 
looked throughout the entire college for discrimination, even 
though the only assistance it received was in the form of student 
aid. If it found discrimination, for example, in the computer scienc- 
es program, it would have notified the college that it wap operating 
in violation of title IX. If that violation could not have been* re- 
solved voluntarily, HEW would have either referred the case to the 
Dep.'iirtment of Justice, which was empowered to file suit to require 
compliance with title IX, or it would have initiated fund termina- 
tion proceedings at which the Department would have tried to 
prove that discrimination existed in thie computer sciences program 
and, if necessary, that that discrimination infected the student aid 
program. 

Grove City would now prohibit the Department from challenging 
any diseriminQtion at the college except that which occurs directly 
in the !3tudeni aid program. Since title IV, section 504, and the 
ADA contain virtually identical language, Groue City rould also 
prohibit the Department from challenging discrimination under 
those statutes' unless it first established theit the discrimination ex- 
isted in the student aid program. If that could not be established, 
Grove City could preclude the Department from proceeding any fur- 
ther, even though discrimination under all of the statutes might be 
rampant throughout the rest of the institution. H.R. 5490, Mr. 
Chairman, is necessary, I believe, to restore the jurisdiction of 
these statutes which existed prior to Grove City. 

The Grove City decision causes a number of other serious prob- 
lems which K.R. 5490 will ^orrect. For one thing. Grove C?/>' will 
bring about a bureaucratic nightmare. It will require *he Govern- 
ment and recipients of Federal aid alike to hire teams of account- 
ants to trace the flow of Federal funds and armies of lawyers to 
argue endlessly about what is and v/hat is not a program or activi- 
ty. The result will be an administrative process which is expensive, 
burdensome, and ineffective. 

Second, the Grove City decision ignores the fact that the receipt 
of Federal financial assistance in one program or activity may well 
free up^ron-Federal funds for use in other programs or activities in 
the same institution. There is absolutely no reason v;hy a person 
discriminated against in the latter program should be entitled to 
any less protection from the Federal Government than a person 
di -icriminated against in a program which directly receives Federal 
a.ssistance. 

Third, the Grove City decision is likely to cause many people p?'0- 
te?ted by title IX and the othrr civil rights statutes to abandon the 
administrative process all together and tu!-n instead to the more 
oumhersome. more expensive and less flexible Federal courts. The 
lesuU would be directly contrary to the purpose of these statutes, 
which wa.s to create a smooth and efficient administrative process 
for lesolving complaints of discrimination. 
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(''indly, Mr. C^uurnuui, and perhaps most important, title VI, 
title IX, section 504 and the ADA, are not statutes which are evil 
or onerous or impose burdens which should be restricted as much 
as possible. To the contrary, the Congress should be seeking ways 
to broaden these statutes to ensure their effectiveness. These stat- 
utes reflect one of our Nation s most fundamental principles, that 
institutions which benefit from public funds ought not discrimi- 
nate. The Grorc City decision permits them to do so and for that 
reason and that reason alone it ought to be overturned through the 
enactment of H.R. 5190. ^> 

Thank you very much. 

(Prepiired statement of David Tatel follows:] 

Phi-.pahki) Statkmk.nt of David S. Tatkl, P\)Kmkr Dikkitou, Okkick of Crvii. 
Rioms, U.S I;kpahtmknt of IIkalth. h]m i^ahon. anp VVklfark* 

Mr Chiiir^nan and Mtmibers ol both Con»mittce.s. nmy name i.s David S TaU-l I 
.scTved as Hireaur of the Olfice for Civil Rights in the U.S. Dc-portment of Health. 
Kdnrntion. and W^-lfare from 1977 to \m. At that time, the Office for Civil Ritjhts 
wa.s ivsponsihle for enforcing Title VI ofthe Civil RiKht^i Act of lH(i4. Title IX of the 
Mucatioii Amendnu'nl>; of U)7k!, Section 504 of the rehabilitation Act of 1971^ and 
lh<' Age Discrmnnation Act of 1975 Those functions are now carried out bv the De 
partmrnl ol Health and Human Services and the Department of Education 1 appre- 
ciatf this opportunity to appear here this mc)rninj[< to share my views on H R 5490 
the Civil Rights Act of ]\)Hl. 

I support the enactment of H R. 5490 becauw it will restore Title VI. Title IX. 
Section .»04 and Age Discrimination Act jurisdiction to what it was prior to the Su- 
preme {,ourt s decision earlier this year in (rnnv Citv College v. Bell h'd USLW 4'W 
il'eb JS. 19H4>. I also support the enaament of H,R. r^VM) for additional sound rea- 
'^^^mnL'^" ' Pol'C'.v wlwch I will summarize lor you this morning. . 

HhWs enforcement procedur-s regarding these importanl civil rights statutes 
evolv-d in aHinc-tion with Title VI ofthe Civil Rights AOt of 1%4. the first of these 
statutes to be enacted by Ccmgress The Department interpreted Section HOI of the 
statute broadly to prohibit discrimination on the basis of race and national origin 
throughout any institrjtion which was a recipient of feder/il financial assistance 
I his hrujid interpretation Aa.s grounded on th^ language of the statute, its legisla- 
tive history and the well accepted constitutional principle that all levels of govern 
nuTit steer clear fn»ni providing public revenues to institutions which discriminate 
on the basis ol race or national origin. As a consequence, the. statute was interpret- 
ed as peimutuig investigations of discrimination on the basis of race or national 
origin throughout the institution so long as ariv "program or activity" within it re- 
ceived federal financial assistancfv 

If an investigation revealed a violation of Section fiOl, OCR would enter into nego- 
ti.ifions with the recipient in an effort to obtain voluntarily compliance. If those ef 
orts lailed and they rarely did -0(^R would utiliy,e one of the two sanctions set' 
forth in S et ion f.OLV One sanction involves rer<*rral of the case to the Department of 
.lu.stue which was Authriri/ed to filr suit to r(»(juire compliance with the broad pnihi' 
t)itionH set lorth in Section *;01. The other sanction involves an administrative po; 
cci rjmg to terminate federal financini assistance. Those f)r(K'e(»(lings. however .ire 
not a> nroad as Scrtion Funds can onlv be cut off if di.scrimination actually oc 
curr*'.! in thi' I.Mlcrally lunded "program or activity" or if a federally funded "pro 
grain or activitv is "inbrted" by proven discrimination elsewbi-re ui the institu- 
tion ♦ 

Tule IX ol the Kd'hation Amendments of l!»7l]. Secti(»n 504 ofthe Rehabilita!i<in 
Act of llh'i and the Age Discnrninalion Act of 1975 wer^.- based on Title VI and in 
la.t tjfdi/.(Kl virtually identical language As a c(Mis"tpjer.ce. HKW applied Title VI 
enlorcenient procedures and standards to these newer statutes They were thus in 
terpri'ted to iir ih-iiil dist nrnination on the basis of sex, handic ap or age anywhere 
in a covf.red mstitunon having a "p?Mgram (;r activitv" receiving federal financial 
assi>t;.nce r. 

I'nor tn the (innv ('it, deci«.ion. the De[);wtnient woulrl have applied these stand- 
irds to <;r«i... Cit> College. H the Department had received a C(mip!alnt about the 
in"*timt:on nr elected on its own to conduct a compliance re\iew. it would have de 
t<Tmin"d wliether .sex discrimination e.xisted anywhere in the institution even 



ERLC 



70 



thouK'h student financiul /lid wa» (he only assistance the school received. If sex dis- 
crimination was discovered in the school's computer sciences program, for example, 
the Department would have notified' the institution that it was in violation of Title 
IX. If the matter could not be resolved voluntarily, the Department would have re- 
ferred the caae to the Department of Justice, or initiated fund termination proceed- 
inpjt m order to prove that discrirl!ination had occurred in the computer sciences 
program and that it infected the federally financed student aid program. 

The Supreme Court's Grove City decision limits the application of this broad ad- 
ministrative interpretation Grove City now prohibits the Department from chal- ' 
lenging any discrimination on the basis of sex at the College except that which 
occurs directly in the student aid program. Since Title VI, Section 504, and the Age 
Discrimination Act contain virtually identical language to Title IX, the Department 
could likewise be prohibited from challenging discrimination based on race, national 
origin, handicap or age unless it could first be established that the discrimiftation 
occurred in the particular federally funded "program or activity," If no such dis- 
crimination was found, the Department could be precluded from proceeding further 
even though discrimination might be rampant throughout the rest of the institu- 
tion, nil. i)49() is necessary to restore the pre Grove City interpretation of these im- 
porlani civil rights statutes. 

As 1 mentioned at the outset, in addition to restoring the previous interpretation 
t)r Title Vt. Title IX, Section 504 and the Age Discrimination Act, there are sound 
puhlic policy reasons for enacting H.R. 5490 to overturn the Grove City decision. - 
First, the (rnnv (*it\ decision creates a bureaucratic nightmare for the government 
and recipients of federal funds alike. Both \tfill have to hire teams of accountants to 
trace the How of federal funds and armies of lawyers to argue endlessly about what 
is or what is not a "program or activity." It will make the enforcement process cum- 
bersome and exp<"nsivt» to all conc('rned, and will divert our attention away from the 
primary concern of both the government and the recipient, natnely, elimination of 
discrimination on the ba.sis of race, national origin, sex, handicap and age. 

Second, the Grove City decision totally Tgnores the fact that receipt of federal fi- 
nancial as«i.stance for one "program or activity" may wejl free-up non-federal funds 
to be used in other programs or activities in the same institution. There is absolute- 
ly no reason why a person who is discriminated against in the latter program— that 
is, the program which has more local funds because of the receipt of federal finan- 
cial assistance elsf^where in the institution— should receive any less protection than 
the person discriminated against in the program or activity directly receiving the 
federal finaiu'ii*! assistance. 

Third, the dmre City dofision, by sharply narrowing Title IX may cHuse many 
lK'()()Ie protected by Title IX and the other civil rights statutes to abandon the ad- 
ministrative process upon which those statutes largely depend. This would force 
many more cases into the courts which an- more cumbersome, more expensive and 
Uvss flexible than thi." administrative process. This result would be contfary to one of 
(\)ngres.s' objectives when it enacted the.se statutes: the creation of a smooth and 
efficient pr()ce.ss for remedying civil rights violations. 

Finallv. and perhaps most important, the Gnur City decision is directly contrary 
t ) thr vi'r;, purj)().se of thesv^- important civil rights statutes, li makes absolutely no 
s.«r.>^" to narrow these statutes as thf- ( ourt has done. They do not, after all. impose 
(ineroiis or hurdeiisome requirements which should be restricted as much as p<.)ssi- 
hlr Haiher. they rellect one of our nation's most fundamental principles, namely, 
that institutions whidr benefit from public funds ought not discriminate on the 
l)asis of rare, national origin, sex, handicap or age. The (tnwe (V/v decision permits* 
thrr i to do so. and for that rea^ion i* should be overturned by the enactment of H.R. 

In tonchision. it \< ifiiportarit to remember that Title VI. Title IX and S#.H.'tion r,f)4 
have beeri res[)onsible for bringing about fundamental changes of enormous impor- 
tance, iv'hools have b»'en desegregated; non> and limited English speaking students* 
are gainmi: equal edi National opjjortunities; women and girls have had aceess to 
e(hjca!iona' opportunities previously denied to them for many years; and hundreds 
(,f thousand?" ol handieiq)|M'd people are bei/ig brought into the mainstream of Amer- 
K-an life Hut the |ob is not yet done, and Title VI. Title IX. Section 504 and the Age 
hiMTinunatioM Act have a critical role to play in the future, The Gnn v Cit\ decision 
thrtatros the eff(»ctlveness of th(»se statutes and should be overturned through the 
enactment nf 11 K, 

Chiiirnian I'kukins. Miss Brown, go ahead. 
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STATIOMKNT or CYNTIUA (J. BROWN, FORMER DIRECTOR. 
OFFICE OF CIVIL RI(;HTS. HEW, FROM 19S0-81 

< Ms. Brown. OK. I will summarize my remarks and make my 
statement available for the record. 

Ch^iriTian Perkins. Without objection, all your prepared state- 
ments will be inserted in the record. 

Ms. Brown. My name is Cynthia G. Brown. I am the codirector 
of the Equality Center, a nonprofit organization to advance huraan 
and civil rights. 

I appreciate your invitation to me to testify in support of H R. 
.■>490, the Civil Rights Act of 1984. Enactment of this legislation is 
vital if the. promise of the great antidiscrimination laws passed by 
Congress is to continue to be realized. 

I have had over 18 years of direct professional experience, both 
in and out of Government, with the enforcement of Federal civil 
rights laws. During the Carter sidministration I was the first As- 
sistant Secretary for Civil Rights the Department of Education 
and. prior to that, I was the PrincipkJ, Deputy Director of the Office 
tor Civil Rights in the Department of Health, Education and Wel- 
fare. I was also a career employee of the HEW Office for Civil 
Rights for 4 years, from 1966 to 197,0. 

Given my extensive knowledge 'and very long experience with 
Federal enforcement of antidiscirmination laws, there was ho one 
more shocked than I was with the Supreme Court's decision in 
Grove City College v. Bell. That decision incorrectly and harmfully 
coverage of title IX of the EduWion Amendments of 
. J decision was surprising because every administration 
charged with enforcing title IX, as well as title VI of the Civil 
Rights Act of 1964 after which title IX was modded, has interpret- 
ed coverage of these antidiscrimination laws in\he same broad 
manner, \ 

Furthermore, in the 20 years since passage of title VI, Congress 
has^taken no action to indicate it disagreed with the interpretation 
of broad coverage by Republican and Democratic administrations 
alike for title VI or the antidiscrimination statutes patterned after 
It— title IX, section 504, and the Age Discrimination Act, 

F',R, 5490 is intended to respond to the Grove City decision'and 
restore for these four statutes the broad scope and coverage intend- 
ed by Congress and consistently interpreted by the executive 
branch since 1964. Charges by present Justice Department officials, 
as reported in the press, that this bill would constitute a major ex- 
pansion of civil rights jurisdiction for the Federal Goverment and 
tor private litigants are patently absurd. 

In the 20 years that thisJfenforcement process has been used, a 
large number of. highly controversial civil rights issues have arisen 
and been resolved. Fierce challenges have been raised to OCR en-, 
forcemenl policies and practices. But only occasionally have chal- 
leiiges beetumade to the .scope of coverage or other procedural 
issues under these statutes. None of these coverage challenges have 
ever been accepted by any administration before the current one. 
Congress has endorsed no limitations. 

An examination of how the process worked in the latter half of 
th 19(i()s might be useful. It was during this period that the great- 
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ost number of fund terminations took place. In the 1960s, of the 
statutes amended by H,R, 5490, only title VI had been enacted. It 
was used primarily to address school segregation in the South, an 
issue on which little progress had been made desite the passage of 
10 years since the Supreme Court decision in Brown v. Board of 
Education, From the beginning, Federal enforcer^ applied title Vl 
on a school districtwide basis. If a school district received Federal 
funds, discriminatory practices were identified and addressed in 
every school engaging in such practices, whether or not a federally 
funded program operated in that school. 

The scope of coverage is broad in order to identify and seek reso- 
lution of the full range of discriminatory practices in an institu- 
tion. However, each antidiscrimination statute limits the scope of 
fund termination Section 602 of title VI, as well as parallel sec- 
tions of the other statutes, requires that should fund termination 
take place, the Department may terminate only those funds were 
there is a nexus between the discrimination fund and the Federal 
funding to be terminated, H,R. 5490 preserves this requirement 
while restoring an agency's broad investigative powers and, by ex- 
tension, its ower to refer cases to the Department of Justice. 

The specificity of the title IX and section 504 regulations is an- 
other indication that broad application of these laws was intended. 

Regulations under title IX were issued by HEW in 1975 by a Re- 
publican administration, and the section 504 regulations were 
issued in 1!)77 by a Democratic administration. Both sets of regula- 
tions are much more detailed than the title VI regulations. Both 
spell out examples of illegal practices which take place in programs 
not directly but only indirectly supported by Federal funds. Under 
the General Education Provisions Act, Congress is provraed the Op- 
portunity to disapprove an educational regulation in whole or in 
part by a concurrent resolution. No such resolution has ever passed 
with regard to title IX or section 504, 

The scope of coverage issue was raised from timp to time under 
title IX with regard to intercollegiate athletics. In an opinion of 
April IH, the HEW General Counsel— my colleague, Mr. Li- 

bassi—reaffirmed title IX coverage of intercollegiate athletics. In 
addition, congressional failure to adopt proposed exclusions to this 
c()V(»raf;e makes clear that Congress intended that title IX apply to 
int(»r c()llegiate athletics. 

(In^at progress has been made in opening access to institutions 
and programs to those previously excluded through the enforce- 
ment of title VI, title IX, section 004, and the Age Discrimination 
Act. 

Thv (innr City decision greatly undermines this important proc- 
ess lor aehi(»ving equity. Already many institutions are alleging 
lack of jurisdiction and objecting to OCR investigations. Unless 
U.K. is adopted, Federal civil rights enforcement will be per- 
nian(»ntly damaged. That would be terribly unfortunate because 
while there has been great i)rogress in providing equal opportunity 
lor program beneficiaries of institutions receiving Federal fund 
support, tlv» job is not complett^d. And it may never be if the 
narrow int(»rpretatir)n of the .Supreme {'ourt is allowed to stand, 

Thank you, Mr. ('hairman. 

(Prepared statement of (Jynthi'a Hrown follows:) 
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PrEPARKI) STATKMKN'r OK CvNTHIA G. BrOWN, CODIRECTOR, THE EQUALITY CeNTKR, 

Washington, DC 

Messrs. Chairman and members of the committees, my name is Cynthia G 
Brown. I am the Co-Director of The Equality Center, a non-profit organization to 
advance human and civil rights. Among other things. The Equality Center engages 
in research and analysis of Issues of importance to low-income families and individ- 
uals, minorities, women, and the disabled. A major activity of The Center is a study 
of civil righU enforcement in education which will recommend new ways to 
strengthen the enforcement of federal civil rights laws. 

I appreciate your invitation to me to testify in support of H.R. 5490, the Civil 
Rights Act of 1984. Enactment of this legislation is vital if the promise of the great 
antidiscrimination laws passed by Congress is to continue to b^ realized. 

I have had over 18 years of direct professional experience, both in and out of gov- 
ernment, with the enforcement of federal civil rights laws. During the Carter Ad- 
ministration I was the first Assistant Secretary for Civil Rights in the Department 
ot Education and prior to that, I was thfe Principal Deputy Director of the OfTice for 
Civil Rights in the Department of Health, Education, and Welfare (HEW). 

I was also a career employee of the HEW Office for Civil Rights for four yeara 
from mb to 1970. It was during that period of time that by far the greatest number 
ol administrative hearings were held and that the greatest number of fund termina- 
tions took place— procedures and practices directly relevant to the purpose of this 
hearing, which is to consider the need for enactment of the Civil Rights Act of 1984 
^pecirically. during those years, I began as an investigator examining southern 
school segregation problems and became the Special Assistant to the chief of the 
entire civil rights education program. 

Between my two periods of government service, I worked for the Children's De- 
fense Fund and the Lawyers' Committee for Civil Rights Under Law. In each orga- 
nization, one of mv responsibilities was to monitor and comment on the activities of 
the Office for Civil Rights. 

* Given my extensive knowledge and very long experience with federal enforcement 
of antidiscrimination law.^, there was no one more shocked than I was with the Su- 
preme Court s decision in Grove City College v. BelL That decision incorrectly and 
harmfully restricted the coverage of Title IX of the Education Amendments of 1972 
which prohibits sex discrimination against both students and employee in any edu- 
cational ''program or activity receiving federal financial assistance." The decision 
was surprising because every Administration charged with enforcing Title iA, as 
well as Title VI of the Civil Rights Act of 1964 after which Title IX was molded, has 
interpreted coverage of these antidiscrimination laws in the same broad manner. 
Furthermore, in the 20 years since passage of Title VI, Congress has taken no action 
to indicate it disagreed with the interpretation of broad coverage by Republican and 
Democratic Administrations alike for Title VI or the antidiscrimination statutes 
patterned after it-^Title IX, Section 504 of the Rehabilitation Act of 1973, and the 
Age Discrimin.ition Act of I97r). 

M R. 'iWH) Ih intended to respond to the Gnwe City decision and restore for these 
four statutes the broad scope and coverage intended by Congress and consistently 
interpreted by the Executive Branch since 19()4. Charges by present Justice Depart- 
nu^nt officiaLs. jis reported in the press, that this bill ''would constitute a major ex- 
piinsion of civil rights jurisdinion for the federal government and for private liti- 
gants ' are patently absurd. 

In order to demonstrate the absurdity of this interpretation, I thought it might be 
useful: (1) to revu^w how the antidiscrimination statutes applicable to federal finan- 
cial assistance have been enforced, especially by HEW and the Department of Edu- 
cation; and then (2) to examine activities at different points in time which demon- 
strate that broad coverage of those laws has always been intended. 

Kach of the lour statutes amended by H.R. ^vWH) was enacted to ensure that feder- 
al funds would not be Used in any way to support discriminatory activity based on 
race, national origin, sex, handicap, or age. The most aggressive and successful civil 
riKhts enforcement activities directed at federal fund recipients historically have 
be(ni earned out by the Orfice for (^ivil Rights* (OCR) in HEW and by the two OCRs 
in the HKW successors the Department of Kducatiyn and the Department of 
Health and Human Services. 

Kach OCR carries out its enforcement responsibility under Title VI. Title IX and 
Section .Vrj by investigating complaint.s filed by individuals and groups, and by con- 
ducting ii^rency-initiatt'd compliance reviews of selected institutions. Before an inves.-. 
tigatiori is bc^'un. (K'R determines whether the institution receives federal financial 
assistance. Smce the h^'ginning of thm> enforcen^ent activities, OCR has assumed 
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jurisdiction tt) fraclinitr any typi' ol diHrriminution prohibited by statute and regula 
tion once an institution was identified as a federal fund recipient. Prior to an inves- 
tigation no attempt was made to trace federal aasiatance to the specific activity in 
which there was suspected or alleged discrimination. 

Each statute requires that recipients found to have violated the law be given an 
opportunity to comply voluntarily. Voluntary compliance is obtained in over 9S per- 
cent of the cases. In the vast majority of these cases, institutions readily agree to 
correct illegal practices when presented with evidence of a problem. In those cases 
where voluntary compliance is not possible, the stJt>tutos require a Department 
either to initiate administrative proceedings, which could lead to the termination of 
federal assistance, or to refer the matter to the Department of Justice for litigation. 

In the Departments of B^ducation and Health and Human Services where the fund 
termination process is selected, the recipient jh given an opportunity for a h'^aring 
bpfore an independent administrative law judge. Decisions of the administrative law 
judge may be appealed to a Reviewing Authority Funds can be terriinated by the 
Department Secretary after the Reviewing Authority has heard the case. If funds 
are terminated, recipients can appeal to the appropriate United States Circuit Court 
of Appeals. 

Aice Discrimination Act enforcement follows a somewhat different process. All 
federal enforcement agencies, including the two OCRiJ> must forward age discrimina- 
tion complaints which they receive to the Federal Mediation and Conciliation Serv- 
ices (FMCS) which attempls to resolve them through medirUion within 60 days. For 
complaints not resolved by FMCS, the process desc»'ibed above for the other statutes 
is followed. 

THKUK HAVK HKKN KKW riHAM.KWCauS TO EXKtnJTIVF BRANHH INTKRPRKI'ATrON OK 
crOVKHAGK UNnii-R TH«SK STATUTV:^ 

In the 2\) years that this enforcement proop^'s has been used, a large number of 
highly controversial cLvil rights issues iiavt.* arisen and been resolved. Fierce chal- 
l(»ng(»s have been rni.sed to OCR enfofcement i» »licieK and practices. But only occas- 
sionally have challenges been made to the, stope of coverage, or other procedural 
issues under these, statutes. None of these coverage challenges have ever been ac- . 
cepted by any Administration before the current one. Congress has endorsed no lim- 
itations. 

An examinatit)n «>r how the process worked in the latter half of the 1960a might 
be ust»ful. It was during thii^ perif>d that the greatest number of fund terminations 
took place (Between llMill and ll»^2, 22o recipientiv had their fundi; terminated by 
HKW or the Department of Plducation- VM school districts, A higher education in- 
stitutions, and IH health or nocial service facihties. All but 4 of these fUnd terina- 
(ions t(i( k place before 1I>7().) 

In the l!)r,()s, of the statutes amended by II R. only Title VI had been en- 

act »'d. It v.as used primarily to address schixjl s..'g rogation in the South, an issue on 
whii'h little progj^ess had been made despite the passage of 10 years since the Su- 
preme Court decision in Brown v. Board uf P^duvaliori From th^ beginning, fec|^Hd 
enforcers applied Title Vi on n school district-wide basis. If a school district receiVfl^l 
federal funds, discriminn!(?ry practice, were identified and addressed in every school 
engagirui in such practice. .'whet)i( r or not m i.'ederally funded program operated in 
that s(honl For exainpU districts were required to eliminate segregated high 
.-I'hools everi thfUigFi in rn -ny districts only th'Mr elemf*ntary schools ofierated feder- 
al!; tundt^d pi.igrarn.s. u.'- ii<liy under Titie \ fjfthe elementary and Secondary Educa- 
fi(?n Att. If the r";\M>runK of the (inu r City doLi^^uui had been applied back then, it is 
questKmahle whether HKW would have be^'P the authority to require the desegrega- 
\ nf such high srliotils. 

'f h«* ♦;r<.'pe ol t'oV"r;it;i. js hn):u\ in uvdvr *<* idr-ntify and set»k res<)lution of the full 
v;»ru'<' <*r (iis(Mn»ina!ory [>ractices in an institution. However, each antidiHcrimina- 
tM»n st<itnie lonits th*- -;i'o(>e of fund termination. Section i'M t)f Title VI. as well as 
paraliel se':iM)ny rfie vther stijlules. requires that should fund termination take 
[)i.'"ce, th<' Depart njen! nujv UT?nini»t*' <.»nly tht.H funds where there is a nexus be- 
iw^'eo the '! v riii]inati'>n n^und and the federal lunding to be terminated In other 
Wii'ds. art.oidini^ to the statulr, the tenninallon of pr/ver "shall be limited in its 
I Ifj'ct ♦() tfu' |.N»rti(uiar [)n»g!:iin, or oarl thereof, in which .such noncompliance has 
h^rn so fo'ind " W W >4'M^ [»reNerve:' \h\v HMpjiremetit while restoring an agency's 
l>ro»d invest i^^il ive pc,«w(T,^ and. by (extension, its povvr-r to rr^fer cases to the Depart- 
ment ('f ..hisfM'e 

\u fhe fvioci h rnur^ation |)fV>c»'<-dir.L's <he past such a distinction betwetMi hroarl 
cr.vt rage ,ind mnrc limited ternnr»ation «n*ose in Kome eases. Th(» Fifth Circuit Court 



.. Appeals spoke on the .mhiic m !!)(;;» in the case of Taylor v. Finch clarifying (hut 
the ternunallon power /eadies only those pro^'rams which should uiWm' federal 
mo.u.y lor unconsliti.t.oaal endsV' HKW followed carefully this guidance of the stat- 
ute and court.^For example in September. 1970 the HKW Reviewing Authority the- 
admmihtrat.ve appeals body, ruled that the federal fund»»f Ihe Ja.^ber Texas 
scho<. system must be terminated for all schools in th'e district despite the fact that 

'^^ reim..H p''-' '"''""a ^t' j"","": '^'^h school, remained 

scKrcfjated. I he Heviewin/,' Authority reasoned that: 

Abset.t u unitary school system, any federal money used to assist in the general 

educational program of such a system would be the utiliwition ef federal money for 

uncons itutional ends, since the C\)nstitutional requirement is for a unitary svttem 

and not for uniti^'^.d pockets withirfa non-unitized system. If the program, using fed- 

er.il mohey is uncor-titutional, then the termination power obtains as to that pro- 

grani In the instant proceeding, the Respondent's whole general elementary and 

sm.ndary edutational program is unconstitutional because, in maintaining pockets 

ol sogregation within its system, it is not operating a unitary, non-racial systenii 

TIIK KI'KCIKICITY OK THK Tiri.K IX AND SK(TION .',01 HK.llH.ATlONH IS ANOTHKR INDICATION 
THAT HKOAD AI'Pl.K'ATION OK THt\SK LAWS WAS INTKNDKD 

Regulations under Title IX were issued by HEW in l!)7r. by a Republican Admin 
istration. and the .yction .'.04 regulations were issued in 1!)77 by a Democratic Ad- 
niiii!.strati(.n Uoth .4et,s ol regulations are much more detailed than the Title VI reir. 
Illations Both spell out examples of illegal practicvs which take place in prograuL. 
not <iirectly. but only indirectly, supported by federal funds. For example, the Title 
IX regulation states compliance standards for intercollegiate athletics and extracur- 
ricular activities The .Section r.()4 regulation requires the provision of auxiliary aids 
to beneficiaries o all hospital and social service programs if those, institutions or 
agencies employ I., yr more people. Under the General Education Provisions Act 
(()ngres.>. is provided the opportunity to disapprove an educational regulation in 
whole or in Pyrt by a concurrent re.solution. No such resolution has ever passed 
with regfird to Titlp IX or .Section r.().). H^^^eu 
• The scope of cwehage issue was raised from time to time under Title IX with 
regard to intercollegiate athletics. In an opinion of April 18. 1!)78. the HEIW General 
( (ainsel reaffirmed Title IX coverage of intercollegiate athletics. In addition Con- 
gres.-.ional failure to adopt proposed exclusions to this coverage, makes clear that 
((ingress intended that Title IX apply to intercollegiate athletics. 

Great progress ha.s been made in opening access to institutions and programs to 
thas(- previou.sly excluded through the enforcement of Title VI. Title IX Section .lO J 
and the A^'e Discrimination Act. In the education area, the gains have been dra- 
nitii ic*' 

Schools in thr South f:)rnuT:y seKi'ogated by huv art' now dosej/rfgated; in \\m 
loss than ()m' ptTCvnt ol southern black youngters attended predominantly white 
schooLv By \m), U percent of the.se student were in predominant'y white schools 
and only Z\ percent were in schools with !)0 to 100 percent minority student enroll- 
ment 



Se^M'ej,'ation in the assignment of black and white teachers in virtually everv lartre 
city in the North (as well as the South) haiS been eliminated. - ^ J ^ 

HIack enn)llnH'nt in U[)stsecondary institutions increased 'Xl percent from 1!)7() to 
Hispanic eyirollm^nt more than doubled and the enrollment of women in- 
creased by UU (M'rcent rn the same time ^H'riod. These Hgures compare with an X:\ 
percent increase in white male postsecondary enrollment between 1070 and 1!)70 
. In l.tH), approximately m)A{){) limited and non-Knglish-speaking students were 
y' rtinpating in bilingual education classes which were rarely offered before the last 
Mecade ^ 

Parfiripatinn of wonv.^w and girls in interscholastic and intercollegiate sports has 
jurnfX'd rremendoUNly ,)00 percent in interscholastic and over 100 percent in inter- 
collegiate athletics Ijetween \\)T1 and 1!)70. 

The niiniber of disabled youn^jters who needed but did not receive special educa- 
tion (liu lined from lOii.OOO in lOTfl to 22XA{) in lOSO. 

Since tht- mid 1!M;()s Congress has provided substantial funds for programs to aid 
st idents with special educatioiiyil needs. These funds have provided a federal 
rarmt to accompany the lede^l "stick" of civil rights enforcement, particularly 
thi. threat of federal fund termination. The growth in the amount of federal funding 
has-^been a powerful stimulus for institutions to settle discrimination cases brought 
by ()( K and has helpi'd brin^ about the progress citeci above. ' 
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Cnnf ('it\ (ifii.siuii KriN.Hv undr{)rnun( < this important process for achieving 
♦•uuilv Alroadv tnanv WKHtilutioriH an'^illeKing lack of jurisdiction and objecting to 
(H'R investiKations. IJnIesH li.R. r>4!H) is adopted, federal civil r.^hts enforcement 
will Ih» jMTmanenllv damaged. Thai would be terribly unfortunate because while 
thrre ha.s been great progrefw in providing equal opportunity for program beneljci 
anes nl instilutiuiis receiving federa! fund support, the job is not completed. And it 
mav nevi'r be li I he narrow interpretation of the Supreme Court is allowed to stand, 

('hairman Pkhkins. Let me thank all the witnesses. All of the 
panel have had experience as administrators under three different 
Presidents which wrote the governing regulations for these major 
Federal antidiscrimination laws. 

Let me ask you, when you administered these laws and wrote 
th(»se regulations, was there any doubt that these laws had broad 
coverage of activities of institutions receiving Federal aid, and 
would these laws have had much effect if their coverage was limit- 
ed as the Supreme Court said in the Grove City case? 

You start. Miss Brown. 

Ms. Brown. WelUthere is no question that the laws had broad 
coverage, and the answer to your question is yes, they couldn't 
have l)0(»n (»ff»*ctive if the coverage had been limited. As Mr. Libassi 
made clear in this statement, from the beginning, given the wide 
range of discrijninatory practices that were going on in the coun- 
try, particularly against blacks, and the importance of title VI as a 
tool t(^ get at them, there was no question that the conseftsus of 
brrth the administrators of the acts and the congressional intent 
xN.is there would be broad coverage so that there would be another 
handle, other than the courts, to get at this wide variety of dis- 
criiiainatorv practices. 

When the title IX and section oOl regulations were issued, they 
w(TP modeled almost precisely in procedural aspects after title VI. 
There was no question whatsfWver by either administration issuing 
them that the coverage would be broad and again be used to tackle 
M wide varietv of programs that were in institutions receiving Fed- 
eral se[)port out not necessarily directly funded by Federal funds. 

Chairman Pkhkins. Mr. Tatel. 

Mr. Tatki.. I agree with that, Mr. Chairman. I think for purposes 
ot these hearings the important thing is that administration after 
administration which was responsible for fashioning these regula- 
tion's, and then administering the statutes, interpreted them to be 
institution wide. Those who were responsible did it because of a 
\(»ry strong beli(»f that without that institutional coverage the stat- 
utrs would simpiv have been ineffective. They would have been too 
narrow to deal with the very serious problems which concerned 
Contjri^ss when it pas.st^d all three statutes. 

Cli.urman Pkkkins. ( Jo ahead, Mr. Libassi, 

Mr Ijmassi. Mr. Chairman, when the regulations were first 
drafted, (^vc^rv section of the regulation was carefully crafted to fit 
tlic legislative inti^nt and the language of the statute. This issue of 
whether or not thi» entire institution would be covered or not was 
carciully considered and the decision was made to give it broad 

I have to add. Mr. (^hairman. ihat if we had adopted the (mwo 
('f(\ derision as our policy, you would have heard from school ad- 
unnistratois atul hospital administrators all over the South com 
plaining hittrriv about the administrative chaos that we would 
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have croiited. 1 tlimr: you would havo grabbed nie by the scuff of 
the neck, Mr. Chairman, and had me up here before this commit- 
tee questioning me by what authority I had proceeded, in effect, to 
gut the heart of title VI by adonting such restrictive language 

Ihere is no question that the Gror': City decision would have to- 
tally frustrated the effectiveness of title VI. 

Chairn-.an Perkins Mr. Jeffords, any que.stion.s? 

Mr. Jkkkords. I would like to pass at this time, Mr. Chairman. 

Chairman Pkrk'ns. Mr. Hayes. 

Mr. Hayes. Mr. Chairman. I just want to compliment the panel 
on what has been to me a very, very well prepared presentation I 
have a couple of questions I would like to raise, of any member or 
all three of the panelists. 

As former directors of the Office of Civil Rights under HEW 
where y6u had first-hand knowk^dge of the performance and adher- 
ence to all phases of the civil rights statutes, do y6\i agree, question 
INo 1. ihat the Grove City v. Bell decision is a par^ of a concerted 
and conscientious effort to negate ffains made duWng the sixties 
and early scventie.s? That's questionTNo. 1. ' 

No. 2 do you see H.R. 5490 as/ legislative remedy to halt this 

VI V'^""" '>»swer IS in the affirmative to* the ffrst question*^ 

Mr. Tatki,. I wouldn't want / imply a motive for the Supreme 
C^ouit. But I Will s^u' that I thfnk the position of this administra- 
tion in arguing beloYes^he Surfl-eme Court for a narrow interprt a- 
tion of title IX was, in factrn^rt of its effort to narrow as much as 
po.ssible the scope of the civ^Trights laws that brought us so much 
progress. Por the past years we have had a series of actions by 
this administration, in the courts and before the Congress, to elimi- 
mite or weaken the tools which Congress and the courts have given ' 
minorities, women and disabled people for fighting discrimination. 
I believe that the administration's position in the drove City case 
was simply another example of that. 

With respect to the .second part of your questipfi, I think you're 
absolutely right. H.R. fjliK) is a very important step in restoring for 
the victims of discrimination one of the most important tools which 
they have had, in the case of blacks since to bring about the 

kinds of progre.ss which you have heard about this morning. With- 
out that tool, which has been .so effecfrveTl am confident that the 
eh:inc(vs of continued succe.ss, both through the administrative pioc- 
e.ss.and through litigation, will be^ -eatlv jeopardized 

Mr. Hayks. Thank you. Mr. Chairman" 

Chairman Tkukins. Mr. Bartlett. 

Mr. Bahtlkit. Thank you, Mr. Chairman, 

1 apprcciaK- the witne.s.scs' testimony and a chance to ask some 
riij.'stions. I come to the fiearing in this la.se with an open mind, 
although with a fiealthy do.se of skept icisni. so my questions vill be 
designed to try to i)inpoint precisely wfiat this means and what this 
bill would do in the real world, so I api)reciat(« youi' being here and 
your fxi)erfise in that. 

Katfier than using words such as "hrojid" and "narrow" for ex- 
ample. I assume that what you mean f)y those words are the i\\ivs- 
tion »s to whether it is an instil ill ioiialwide api)lic-ati()ii or pro- 
gram speciCic api)lica1ion; is lhat right? I want to get the terminolo- 
gy corn'ct. 
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Ms, Bkown. Yi's. 

Mr, LiBASsi. That is correct. 

Mr. Bartlett, Could you describe for us how these laws, if this 
bill were to be passed, how these laws Would be enforced? That is 
to say, is the process that the Federal agency that is doing the en- 
forcement goes to court against a hospital and proves in court that 
discriniination exists, or is the process that the agency decides 
there is discrimination and therefore just cuts off Federal funds? 

Say in the case of a hospital^ I assume that if an agency were to 
decide that the hospital in some other area is violating— maybe one 
of their parking garages, for example, is not handicapped accessi- 
ble, Tm not trying to take it to the extreme, Tm trying to ask if 
that is the kind of thing, that institutionalwide application would 
mean. If one parking garage for a hospital is not handicapped ac- 
cessible, does that mean an agency, HHS itself, could therefore 
deny medicare funding to patients of that hospital without having 
to go to court? 

Ms. Hrown. In theory. Congressman, that might be right. But 
let - 

Mr. BAKTLKrr, Pardon me. In theory, yes? 

Ms. Brown, Yes, But let me walk through what typically would 
happen in a case like that. 

A complaint would come in that a particular hospital garage is 
uot accessible or does not have a handicapped parking place, or 
does not allow a handicapped person to have access. The complaint 
would be nied with the Office for Civil Rights, in this case in the 
Department of Health and Human Services. They would notify the 
institution that a complaint had been received. The agency would 
assign an investigator to it, 

Thev might first contact them by phone about the matter, and 
the hospital might even go look at the situation themselves and say 
'\)h, yes, we seem to have missed one. This particular parking lot 
has a problem and we would be glad to take care of it,'' Or they 
might say, *'we would be glad to meet with an OCR official.'' An 
investigator would go out and look at the situation with the hospi- 
tal officials. 

They would then notifv the hospital of their findings and they 
would immediately sit down and tr^ to rt )lve the matter, In over 

p(Tcent of the cases of complaints or in compliance reviews initi- 
ated by the agency, these matters are resolved. It would hr ex- 
tremely rnrv that they wouldn't be able to negotiate a settlenifMit 
of this problem. . 

However, if they couldn't, then OCR and HHS would notify the 
ho.spital that it has an opportunity for im administrative hearing 
l)efore an independent law judge, and the hospital would be able to 
bring in its own legal counsel and present its side of the story and 
present evidence that perhaps il was accessible. Perhaps they dis 
agr(»(» with the facts in the case. The case would be presented 
before an administrative law judge and he or she would render a 
decision. 

There would then be an o[)portunity for an appeal to an appeals 
body that is established within \\w Department called the review^ 
ing authority That three- or five person panel would review the 
case and make a recommendation to the Secretary of HHS about 
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whi'thor U) tertninatf (und.s. Then the Secretary would terminate 
funds If the funds that that hospital received were somehow relat- 
ed, directly or indirectly, to the discriminatory problem found 

Actually, the fund termination matter is more limited than the 
i-overa^'e issue, There is no question that everything in that hospi- 
taf was covered m terms of the allegation of discrimination. But if 
It got to a fund ter nination stage, they would look to see whether 
the discriminatory pr'actice affected other operations of the hospital 
that were receiving Federal funds, or whether Federal funding was 
indirectly supporting that discriminatory activity— say, perhaps it 
was -n a building that had been 

Mr. Bartlett. Let me stop you at that point. So in what you 
have described so far, there is no court of law involved; it is the 
Secretary, the agency itself, that makes the decision? 

Ms. Brown. Oh, I left out one last stage, which is aftei the Secre- 
tary terminates, were the Secretary to terminate the funds, the 
hospita would have the right to appeal to a Federal district court. 

Mr. HARTi.Krr. The hospital could appeal? 

-Ms. Bkown. Right. 

Mr. Barti.ktt. After the funds are terminated? 
Ms. Brown. Right. 

Ms. Brown. Then my question becomes what the termination 
rights are. There is a difference in my mind. I'm not certain what 
mstitutionalwide coverage means. Does that mean, in the case of a 
hospital, for example, that if one parking garage is found to be in- 
accessible, that all of the Medicare funds for the re.st of the hospi- 
tal could be terminated as remedy? Because that's what institution- 
al wide coverage means to me. Tell me what the bill says that's dif- 
fen^nt than that. ^ 

Mr. f.iUAssi. If 1 could respond to that, if the hospital, as had 
fjeen the practices in certain hospitals, denied admissions of blacks 
to the hospital as a whole. Medicare funds would not have been 
made available lo that hospital ynd it* would not have been certi- 
fied as eligible and it would have been barred frorn participating in 
J_hi' program As a Whole, it would have been in.stitutionwide. \ 

When it comes to .section AO-I. the regulations require that the 
programs hv accessible. And here we may have differences 'iimong 
the panel. Hut if there were parking garages for the hosj)ital which 
were acce.s.silile to the haM(lica()ped. the law. I believe, would not. 
n'(iiiii(< that every parking garage be acce.ssible to the h.indicapped,* 
and that that's the way the regulations in "lOl were originally 
dialled They provided that the program had to be acce.ssible, not 
that eveiy taiility. every doorwiiy, every stairwav, everv en- 
Iraiiceway needed to be acce.ssible. So proRram accessibility was the 
issue 

However, it the program were not acce.ssible, then .all the Federal 
funds would have been cut off 

Mr Bai'TM IT, Vou see. 1 agree with tliat. I'm trying to deter 
tnme whether II H. ..UK) changes tliat or not. 

Mr. Tatki. That was the point I was going to add, Mr. Hartlett. I 
fhmk for purposes of this hearin^' it is important to point out <hnt 
ffv answer to ydtir- hypothetical about the liospital and the parking 
lot Will be e\a(tly the same under II. R. ."ililO, it it is enacted l)v 
Congress, as it was prior to (hmr (V/v, The statute makes no sub- 
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slantive or procedural cliani^es in the regulations or interpretations^ 
of those regulations which prevailed before Grove City, 

Mr. Bartlf.tt. So that the remedy, in your judgment, in H.R. 
;') !!)() does not change the remedy; the remedy is 'only the determi- 
nation of those* program specillo funds? 

Mr. Tatei.. That's right. Wht»n you get to the question of— there 
is two parts of the analysis. Prior to Grove City, the coverage of the 
statutes was institutionalwide, The only funds which could be ter- 
minated were those which went to the program which discriminat- 
ed or which, were infected by a discriminatory program elsewhere. 
Alter H.R. r)4!)()^ it is exactly the same. The coverage is institution- 
al wide, but the only funds which can be terminated are those 
which went to the discriminatory pingram or which were infected 
by discrimination elsewhere. 

The pinpointing provision is carrie d through in H.R. r)4!)(), so 
there would be absolutely no change, The change is between what 
pr(»ceded Gnnr Cit} and the effect of Grove City. 

Mr. BAKTi.Krr. One other question — Do the three of you share 
that answer'.^ 

M.S. liuowN. Yes. 

Mr. LiHAssi. Yes. 
r Mr. BAKTLKrr. /^s to what H.R. 5490 does? 

Mr. LiMAssi. Yes. H.R. ri4i)() does not exteiid the regulations 
beyond what they vyOre noirnally used at in defined 

Mr. Haktlkit. Dcies it extend the remedies under the law? 

Ms. Btu)WN. No. 

Mi*. L^ihassi, No, it does not. 

Mr. BAUTLK'rr, Is that a universally shared opimon among the 
other f)i(^f)onents c)f H.R. that you know oV! 
Ms Bkown. Y(»s. 
M\\ LuiASsi. Yes, it is. 

Mr. BAKTLKrr. I ap[)reciate that clarification. 

{)n(* othcu (juestion, and that is, by adoi)ting H.R. r>4!M), does that, 
in rff(^1, th(Mi n^.. e coverage— back to the coverage issue— cover- 
age ol* tli(»se discrimination laws essentially applicable to every- 
one—iuid I use everyone loosely—everyone who u sonie way re- 
ceives Federal funds? An elderly person who is on social security, 
for example, might be running a child care center; that would 
I'xtend TiOl and title IX and tith* VI to that child care center? Is 
that generally lh(» conn^pt, that it would extend it to almost every* 
onr. \ lavvs'.^ 

Mr. Tatki. No, it wcnald not. Again, H.R. 54!)^ would restore tho 
Ci)verage which *»xisti'd prior to Gnnr City. 1< wouldii't (»xpand that 
at ;j|| Take yoiir examples. Prior to droir City, jhe regulations that 
t\\ist('(l \ui\(U* it vfTy clear that that person would not be covered by 
title VI, section 504. or title IX. The person who receives social se- 
curity f)eiu»l'its or food stainps is not covered, nor is the agency or 
storr whtTc* those funds ar(* spent. 

In fact, th*' (Intrr City decision itself answers that (luestion. 
Cruve City (\)ll(»ge argued that unless their Interpretatjon Wore ac- 
crpted'hy ihv court, that welfare paytne/its, social security pay 
uM^nts and food stamps would trigger coverage of th(» statute. The 
Supr(MTU' (V)urt rej<*ct(Ml that, just as HKW had before iinur Citw 
Thr Suprcine (\)Urt srid that those kinds of entitlement benefits 
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for the poor are different from student aid. There were several 
par^raphs of discussion ir; the case about why that would not trig- 
ger that, and that would not be any different under H,R. 5490. ^ 
Mr. Bartlett. So, H.R. 5490 would not change that coverage at 
all? 

Mr. Tatel. No. . 

Mr. BARTLErr. So the receipt of entitlement benefits does not 
then cause an institution to be covered. 
Mr. Tatel. That's wght. 

Mr. LiBASSi. Thafs correct. I agree completely with whaf Mr. 
Tatel has just stated. ' 

Mr. Bartlett. One other very specific question. I was on a city 
council prior to coming here and we dealt with 504. I support 504 
and think it is a very good law. But cities and institutions. have to 
spend money to comply with it in retrofitting older buildings, as 
you know. I recall that there were some older buildipgs that we 
had that were not accessible, so, therefore, we couldn't legitimately 
receive F'ederal funds to renovate those buildings, community de- 
volopment block grants, for example, unless we were to make them 
accessible. That's a good law and that's the way it should be. 

I suppose my question is, would H.R. 5490 in any way require a 
city to retrofit those inaccessible buildings as a condition of receiv- 
ing general revenue sharing or some other kind of Federal funds? 

Mr. Tatel. The answer there is the same as to the other ques- 
,| tions. 

Mr. Bartlett. I asked it two different ways. 

Mr. Tatel. If retrofitting would have been required pripr to 
Grove City, it is required now. If it would not have been required 
prior to Grove City, it would not be required under H.R. 5490. H.R. 
5490 carries through exactly the same pre-Grove City standards 
that applied under section 504, so the standards would not be any 
different at all. It wouldn't expand or narrow the law. 

Mr. Bartlett. Thank you, Mr. Chairman. I thank the witness for 
their very enlightening testimony. . 

Chairman Perkins. Mr. Kastenmeier. 

Mr. Kastenmeier. Thank you, Mr. Chairman. I want to compli- 
ment ytfu on these hearings, on the speed in responding to this 
public issue and the schedule you have outlined for us. If I have 
any regret, it is only that I have not been able to attend all the 
hearings. 

Mr, Chairman, I have only one question. I think the preceding 
colloquy has been very useful, I would like to know whether H.R. 
;")4!)(), in its present form, is entirely acceptable to the witnesses, or 
whether they have any recommendation whatsoever for amending 
or changing it. 

Ms. Brown. We have no recommendations for amending or 
changing it. We think this would do the job and restore each stat- 
ute to the effective method of enforcement that existed for 20 
years. ' 

Mr. LiBASSi. I would only adtl. air, that it would be my hope that 
the Congress wcMd resist, the temptation to tinker with title VI in 
any way— ti Je Tl. IX, TjOI and the Age Act— through this vehicle. 
We simply ought to deal with the specific problem that is present- 
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ed by the Gnn e City decision and not attempt to either add or sub- 
tract from the impact of the statutes. 

From my reading of the bill, as it is now drafted, it accomplishes 
that precise function and I believe it ought to be adopted as pre- 
sent<»d. 

Mr. Tatkl. I agree with that. . 

Mr. Kasti-:nmkikk. I thank the witnesses and I thank the Chair- 
man. 

Mr. Hayes (presiding). Mr. Jeffords. 

Mr. Jeffords. 1 would just Uke to commend my brethren who 
aslu^d the questions and the panel's answers. I think your re- 
spt^ses have clarified many of the problems which have, I think, 
been raised without any basis. I commend you and the two previ- 
ous questioners. I think that has been very helpful to us and thank 
you very much. 

Mr, Hayks. I want to commend each of the panelists for what 
has been excellent testimony and responses to the questions from 
th("committe(* here. I thank you for coming and I want to say that 
(»jich of your statements will be entered into the record in toto. 

Ms. Brown. Thank you» sir. 

Mr. Hayks Thank you very much, 

We have scheduled to appear btfv^re the committe(,^ one other 
witness, who we have been informed has already left his ofpce. So 
it might b(» well that we relax for a few minutes and set* if he 
shows. 

I would like to inform you at this time, though, that the after- 
noon X'-'^'^i^*'! which was schHuled for 1 p.m. has been canceled. 
I \Vhi?reupon, the joint committees were in recess.] 
Mr. Hayks. Let's be in order, please. The comniittee is back in 
session. 

Would thr witness for whom we have been waiting please take 
his seat'.^ j Laughter,] 

Mr. R\v\i The witrK'.ss is full of apologies, sir. To begin with, I 
WAS told to be here at 11. I'm terribly sorry. Furtht^more, ( have to 
make an additional apology, that my statement is en route. (Laugh- 
n»r.| 

I guf^ss 1 have to make a doul)le apology. 

Mr. Hayks. Just sit ilown and relax and we'll give you a few min- 

Ulcs 

Mr Kai'!!. Yoii rr thi* nicest chairman. I v/ant to thank you very 
much for your toleranci* of our j)rol)l(»ms, sir. Shall I begin? 

Mr Hayks. Witness Joseph Hauh will b(»gin his testimony. Go 
ahead. 

SI ATKMKNT .lOSKPII UM ir .lK., ( OI NSKI. I.KADKRSIIIP 
CONKKUKNCK ON ( fV II. KHMITS 

Mr Hath Thank you, sir. My name is Joseph L. H.uih, Jr. I am 
(nuns('l for \hv Leadorshif) Conlerer ce on Civil Rights anti I appre- 
( iatr th(M)pp()rturiity tiM^stify this morning. 

The LoafhMslTip ( onfcrcwicf is an organization of some KIO civil 
rights, womiwi, religious, labor, senior citiz(»ns, handicanped. civic, 
and olher organizations. We an* unit(»d our helical rt»menibor, 
SI? , it you can g(»t lliO organizations to agree on something, it must 
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be ci protty siinplo propoHition-~that the enactment of H.R MOO, 
the Oivil Rights Act of 1984, is a neceswary prerequisite to further 
civil rights advoncement in our country. 

The Leadership Conference does not believe that H.R. 5490 is a 
controversial measure or that those genuinely devoted to the en- 
lorcement of civil ri}.^hts in America will oppose this measure. We 
ask for the quickest possible action to make this bill thp law of the 
land. The 20th anniversary of the Civil Rights Act of 1964 calls for 
the prompt enactment of this bjll in the interest of continuing 
progress toward a fair and equitable society. 

Passage of H.R. 5490 is vital to restore the effectiveness of the 
enforcement mechanisms of our most important antidiscrimination 
laws applicable to federally funded institutions— title VI of the 
Civil Rights Act of 1964, title IX of the Education Amendments of 
1972, section 504 of the Rehabilitation Act of 1973, and the Age 
Di^scrimination Act of 1975. 

Mr. Chairman, I go back a long ways. I go back to the 1964 law, I 
had the honor and privilege of working with Clarence Mitchell, our 
late beloved Cliirence Mitchell, as the lobbyist for the 1964 law. 
The heart of that law, sir, was title VI. It was already clear by the 
time we got to the 1964 law that it was unconstitutional to spend 
mon.»ys from the Federal Government on programs in which b|acks 
wre excluded. The Constitution was already clear on that point. 
I^ndeed. in Cooper v. Aaron, which is the old Little Rock case, the 
Supreme Court back in 1958, I guess it was, announced that no 
State funds or property could go to any segregeited operation. 

But what title VI did was to make a mechanism for enforcing 
thai, beca jse although you could have go-ie to court— in fact, I had 
gone to court before 1964 on occasion, arguing that you had to inte- 
grate something because it had Federal funds— although you could 
go to court even before 1964, there was no mechanism. The great 
thing/about this was that it created a mechanism that would work, 
a fnechani>'m for forcing people to live up to the Constitution. You 
had a (Constitution; yon had a clear ruling; but you didn't have any 
n;echanism for enforcing it. What title VI did was it broke the back 
of schoi^l segregation. It'.s not all broken yet, but it was a great step 
forward by virtue of getting a wholesale remedy for the violations 
of tlu; Constitution were State funds. Federal funds— it's the srme 
principle- were bemg used in things from which part of the pi yv 
public, namely, blacks, were excluded. So I have a particular feel- 
ing of— almost a proprietary feeling- -toward title VI. 

That is why I was saddened by what happened— and 1 will go on 
with my statenKuit— that enactment of this legislation will repair 
{hv damage done to civil rights enforcement by the divided ruling 
of the Supreme Court in (}rovv City Cnlli^ge v. Hell and reiterate 
the pre^vions intentions of Congress and Democratic and Republi- 
can admini.sl rations alike conc( rning appropriate implementation 
of these la'^s. 

As 1 said, \ \t\r WHS part of the omnibus Civil Rights Act of 
1!h;4. lis pijr[)ose was to r(Mnf(,\ by statute the fifth and four- 
teenth amendment obligations. It was the oth amendment on the 
K(»d(Tal Cfovernment. and the Mth on the States, to ensure that 
federally assi.sted programs and activities are nondiscriminatory. 
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Despite this obli^^ation, prior to 19(54, the Federal Government 
virtually ignored segregation and discriminatory practices by re- 
cipients of Federal funds. Any relief depended on the* expensive 
and lengthy Federal court process, which I mentioned earlier. The 
enormous burden on private plaintiffs meant that progress was ex- 
tremely slow in areas of blatant discrimination such as segregated 
hospital wings and segregated schools which continued to exist in 
spite of the decision in Brown v. Board of Education 10 years earli- 
er. 

The enactment of title VI was intended to end any Federal sup- 
port of institutions engaged in discriminatory activities on the 
basis of race, color, or national origin. Its potential as a tool to 
fight school segregation was realized almost immediately following 
passage of the Elementary and Secondary Education Act of 1965 
which poured substantial funds into school systems educating large 
nurnbers of educationally disadvantaged children from low-income 
families. Much of this money went to Southern schools, and the 
Johnson administration— that was the administration that took 
ovor the (enforcement of the 1964 law— was committed to action to 
assure that these Federal funds did not encourage or maintain seg- 
regated schools. 

Federal action brought results. By 1970, the Department of 
Health, p]ducation and Welfare, which theh enforced title VI — now 
it's the Deptirtnient of Education, largely to the extent they enforce 
it, which isn't very much— had begun enforcement proceedings 
against approximately (iOO school districts for failure to develop 
and implement desegr(?gation plans. HEW cut off the Federal funds 
to over 190 districts. Mpre importantly, in almost every instance 
where funds were cutoff, compliance occurred promptly and the 
funding was restored. 

Therp is always a point thut has got to be made in this. People 
vonw up to me and say, "You believe irf cutting off funds? You 
don't want those poor kids to have the funds?" WelK the answer is, 
'*N(), of course I want those poor kids to have the funds, but th^y 
ought to have tht» funds in an integrated institution," What cutting 
off the funds did was not cut off the funds. It was to integrate the 
institution. 

There aren't very many people who cut off their noses to spite 
their face and continue the segregation once there has been a cut- 
off of funds. They come into compliance. This is the greatest 
weapon for compliance that there is, and the Johnson administra- 
tion really proved it. 

The late llXIO's was also a tim(> of vigorous Federal court activity 
oti d(»s(»gr(»gation by both the NAACP legal defense fund and the 
l)(»t>Jjrt.nent of Justice. As a result, in the If Southern States, the 
l>erc(Mitage of black students in majority white schools jumped from 
1 percent in li)(14- th t*s 1 percent 10 years after Brown — to Mi) 
percent in the li)70-~71 school year. It shows you what that cutoff 
as a remedy can do. 

Although Fed(»ral court prodding of HEW and its Department of 
Education has been necessary in the li)70\ arid lOHO's, the enforce- 
mvn\ of titl(» VI, title* IX, section 504, and the Age Discrimination 
Act have* been critical tools in the continuing struggle against dis- 
criniitiation. Y(*t never during these* many years of the> light 
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against segregation did (}()V(»rnrnent enforcers, or even local resist- 
ers, consider the scope of title VI in any way limited to less than 
institution-wide coverage. The process of tracing Federal funds into 
each school or classroom which was segregated would have so 
bot?ged down the HEW enforcement program as to render it virtu- 
ally useless. In 1!)()4', .Congress was searching for an effective en- 
forcement mechanism, not a meaningless administrative tangle. 
The enforcement ttiechanism they chose worked. 

While the GroA City College case addressed the extent of title IX 
coverage, its implications are dire for title VI, section 504, and the 
Age Discrimination Act as well. The Court held that a college 
which receives Federal funding only in the form of student finan- 
cial aid is required to comply with title IX only in its student fi- 
nancial aid program. The college can discriminate on the bafJ^ of 
sex anywhere else in the institution without violating title IX. If 
Congress fails to act, and if the Grove City College case is allowed 
to stand, there is no longer any Federal law which comprehensive- 
ly prohibits sex discrimination in education. 

Title IX. like section 504 and the Age Discrimination .Act, was 
modeled after title VI. If the reasoning of th^ Grove City College 
case were applied to title VI, a college which accepted only student 
financial aid could discriminate against black and Hispanic stu- 
dents in its academic programs. 

While the 14th amendment would provide a j^otential vehicle for 
the relief of these students, the absence of an equal rights amend- 
nrient might preclude such relief for female victims of discrimina- 
tion. In any event, the relegation of miribrity, female, handicapped 
and older victims of discrimination to the courts alone is directly 
contrary to the purpose of the statutes barring discrimination by 
Federal aid recipients. 

In other words, what Grove City College does is take the remedy 
that is the most valuable, workable, and historically proven and, in 
lieu of that, puts in a ren^edy that has really failed the ultimate 
solution of this problem. 

^ Congress never intended any such result. Indeed, title IX, section 
o()4. and the Age Discrimination Act were intended to provide, as a 
said before, wholesale, broad, comprehensive relief by the executive 
agencies because of the insufficiency of the case by case judicial 
retail approach. In my judgment, and that of many colleagues and 
associates of both political parties, (irove City vitiates the effective- 
ness of those antidiscrimination laws and wholly undermines what 
Congress sought to achieve. 

I urge the two committees to adopt H.R. .>}!)() as proposed and 
without .'uiKMidnuMits. Bring this to the floor as fast as possible. Be- 
cause the aff(»cti*d statutes have at times been vigorously enforced, 
this country has witn(\s.sed great progress in opening opportunities 
for those to whom they w^ere previously (leried, But thf^ job is not 
yet done and will not be completed unless the enforc(Mnent tools of 
the past iirv returned to \hv Federal (lovernment. Let us get on 
with thp job of enacting H.R. fvVM) in the spirit of those who gave 
us the first gn»at civil rights law 20 yts-irs ago. 

I havr Just one or two additional comments, sir, that I would like 
to mixkv at this point. 
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We nml uiiilormily in the four statutes. The Constitution 
might create differences in the sense that the blacks' rights have 
been declared more clearly than the rights of the Hispanics, which 
are based on foreign nationality, foreign origin, and the rights of 
women which have been declared under the i4th amendment only 
to ci more limited extent, the- rights of older people have generally 
not been dealt with, the handicapped, have not been dealt with 
under the Constitution. 

But what is the genius of these four statutes is that ti^ey bring a 
uniformity of Federal withdrawal of funds so that all of those four 
groups are treated fairly, as they ought to be. It's the real ge;iius of 
the Congress that has made this possible. 

It's true, it started with the blacks in title VI, but the three 
other laws dealing with it are of equal importance to making a fair 
society. We were helped in starting it by virtue of ♦:he fact that the 
blacks had the clearest constitutional right in this area and title VI 
w^as easier to get because it was the enforcement of a constitutional 
right. Rut it showed the way for the whole idea that Federal funds 
an* not going to be used where they discriminate against blacks, 
women, Hispanics, older folks, or handicapped, and that is the way 
it ought 10 be. 

Finally, like (iertrude Stein said, "Discrimination is discrimina- 
tion is discrimination/* If a person discriminates in one place, I 
don't trust him too much about not discriminating somewhere else, 

I think discriminators are clever. They say, "Tm only going to 
take money for this thing" and then they behave. But if they really 
at heart are discriminators, they're liable to show up somewhere 
else. I think title VI and the three modeled after it are great trib- 
utes to this country and what we have done, I hated to see the 
(rrove City split decision do this. Congress has every right and need 
and, indeed, obligation to put these simple changes into the law so 
we can go back to enforcing all of those four statutes. 

Thank you V^ry much. Again, my apologies on the delay. 

Mr. Hayks. Let me just say to the witness that your testimony * 
here this morning will be entered into the record in its entirety. It 
has been a continuation of excellent testimony which we have ben- 
efited by this morning. 

I just want you to know personally that I regard you as being a 
|)ioneer in the struggle for civil and equal rights and I have a lot of 
respect for your positions and opinions based on your track record 
in this arena. I want to thank you for coming and sharing your 
views with us in respect to support for the particular bill that is 
l)(»fore us, H.H, r)4!M), and I do hope we're successful in attaining its 
passage in this session of the Congress. 

Thank you very much. 

Mr. Rauh. Thank you, sir 

Mr. Hayks. This concludes this morning's hearing. We will recess 
until \) a.m. tomorrow morning. 
|Whereu{K)n, at a,m., the suhconunitteivs adjourn(»d,| 
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CIVIL RIGHTS ACT OF 1984 



THURSDAY, MAY 17, 1984 



House of Representatives, 
Committee on Education and Labor, and 
e Committee on the Judiciary, 

bUBCOMMITTER ON CiVIL AND CONSTITUTIONAL RiGHTS, 

T,. Washington ' DC. 

Ihe committees met, pursuant to call, at 9:12 a.m., in room 2175 

tF^^^fnfr^^^"'".?^^''" ^^i!^^"^' Carl D. Perkins (chS^rman of 
the full Committee on Education and Labor) and Hon Don Ed 

Members present Committee on Education and Labor: Repre- 
Mpmh!'/''*''"'V^^r^"°"' Erlenbornrand Nielson 

EdSTndTnTenbre" '''' '^"'^^"^^^^ Representatives 

T l^/^E?f "n ^" majority counsel, Education and 

pfpptr. SI V Davis, assistant counsel, Committee on the Judiciary; 
R fdv fl-?^^'' "]^"ority counsel, Education and Labor; and Bud 

^ J^''^'^°''r^^"^'T"'**^^ °" Postsecondary Education. 
Chairman Perkins. Do we have witnesses here this morning? 
Father Byron. Yes, Mr. Chairman. 

Chairman Perkins Father William Byron. Today the Committee 

^^tion^ft v^r^r^.^^!;^"^ Subcommittee on Civil and Const' 
tutional Rights of the Committee on the Judiciary are continuing 
i'Z^tr "-^V^i.^O- :This bill affirms the brTa/coverage of JKI 
majoi federal antidiscrimination laws and is needed because of the 

inTtt'o?rgeS?iUe'rr-"" " 

vP^^tv^n^A"^^"^''- ^^ther \Villiam Byron, president, Catholic Uni- 
veisity of America, on behalf of the American Council on Educa- 
tion, and the Honorable John Buchanan, and Mary Frances Berrv 
you^JTst' p"anel " ^'^^ °" Civil Ri^ghts, constituL's 

Come on up here. 

Mr, Simon. Mr. Chairman. 

Chairman Perkins. Excuse me. Go ahead, Mr. Simon * 

u!^T' ^"fortunately, because of a conflict, I am not going 
to be able to stay verv long I simply wanted to welcome all three I 

Tr?.^TA\u^l ^'l?^^ ^'1^!}^'' Byon who I knew before he V 

.iscended the heights and became president of Catholic University, 
Mnrv ?' K"^'hanan,-w,th whom you and I served together, and 
Mary F ranees Berry who I have watched stand up for the cause of 
what i.s good and right not only in her present position, but in pre- 

(M7) 
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vious positions, uiul 1 wish I couid he here to hear the full testimo- 
ny of all three. 

I do v/ant to note, and I want to enter a full statement in the 
record, that the Chairman of the Civil Rights Commission was 
scheduled to appear and I am disappointed that he is not-able to be 
here. We're pleased to have Commissioner Berry here. It seems to 
me that this is a subject of significant enough import to ^.he work 
of the Civil Rights Commission that clearly he ought to present his 
testimony in behalf of the Commission, 

What we lyiow from the Brown case is that it is not enough to 
have a court decision. What you need is some sanction in the law 
to protect people. A^nd we, at least many of us, nre concerned about 
the court decision that we think goes contrary to the intent of Con- 
gress, and weakens that implementation. 

My hope is that the Chairman of the Civil Rights Commission 
will testify, but in any event, we have to move ahead and we're not 
going to slow down what we're doing because he is not here. 

[Opening statement of Congressman Paul Simon follows:] 

OpKNIN'I STATKMKI^r OK HoN- PAUI. SiMON, A RKPRtlSKNTATlVE IN CoNfiRKSS FkOM 

THE State of Illinois 

Todav Ww ( nnimatfc 'Jti Education and Labor and the' Judiciary Subcommittee 
on Civil and Constitut ir'hal Rights continue iheir joint hearings on H.R. 5400. The 
Civil Rights Act (jT lllS J This legislation, whicti now enjoys the support of IMS of my 
i()llea;,;ufs in the House, is the single-most miportant civil rights legislation to come 
before the Congress since the late l!H)()'s. As my friend Jo(» Rauh told the Committee 
yesterday, the job ol* enforcing civil rights is not yel done, and although great 
pro^rress has been achieved, we must ensun* th;it the proper enforcement tools 
remain available* to complete the work before us. 

As we mark the Thirtieth Anniversary of the Brown decision, it is apuropriate 
that thr Congress recommit itself to the cause of eouality by enacting H.R. 541)0. 

Yestt'rdav the Committee w us to hear from the U.S. Commission on Civil Rights 
on the pending legisl;ition The Chairman and all of the Commission members were 
invited to present their views. The Committee staff had been advised that Chairman 
Pendleton and C.)mmissi(>ner Berry had agreed to appear on behalf ofjhe Commis- 
^if)n VJc learned only yesterday morning -and not from the Commission staff di* 
reitiy tfiat Chairnii^n Pendleton did not intend to appear. The staff then sought to 
re jo ran^'e our hearing schedule to facilitate th(» appearand* and the personal teirti- 
rnony of Chairman l*endleton or another member of the Commission along with Dr. 
lierry. Chairman Kdwartls, IVfr Sensenbrenner and I all share the view that this leg 
isiation i> (if such significance that the comMiissioners, who make ptjlicy for the 
Ctnnrni.^sion o'n Civil Rights, should appear person;illy and present the Commissions 
views. 

W*' all '-taofj ii'adv hoa and in the remaining days of our hearings before both 
( niiirnitlir's fxgin marl;ing up H R. r»lllO, to receiv(» the testim^'oy of Chairmar: 
Pendleton or <tt[ier members of the Commission I am pleaseti fo see that Dr. Berry 
IS here ioid [>repared to rontribute again to the tieiiberations of the Education and 
Labor Cofnmitlee as u\\r fnrs ^A) often in the oast. 

I want to ixpre» -tiv disappointment that the Chairman has seen fit nt»t to 
appear ;md to testily on this iniportant civil rights legislation Although I urider- 
;:(.in<i (hill he was in C ilifornia yesterday to attenti the board meeting of a lending 
invtfliijtion. I fiope that h»* will re<'onsider his decision not to appe.ir and find the 
time to conie before the Committee 

('hairman Wkhkins, Let nie congratulate all of the three distin- 
guished witn(»ss(»s that constitute this panel. I have known most of 
these Histingui^^Hed \vitness(\s for quite a period of time, and we are 
(leliuhted to welcr)nie you h(»re and I think everybody appreciates 
all thre(» of y(»u. You've alr(»ady made your record, And at this time 
I'm going to call oti Fath(T William Byron. (Jo ahead* Father 
Hvron. 

I 
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[Prepared statement of Rev. William J. Byron, S.J., follows:] 

Prkpauki) Statkmknt of Rkv. William J. Byron, President, the Catholic 
University of Amkrica; on Behalf of American Association of Community 

AND JUNIOK Coi IJ:GI'.S, AMERICAN CoUNCII. ON EDUCATION, ASSOCIATION OF CaTHO- 

i.u' C!oLi.Ec,K> ANH Universities, Association of Jesuit Colleges and Universi- 
tiI':.s. ApBociATioN OF Uhban Universities, National Association for Equal Op- 

PoRTiSnITV in HlfiHKR EDUCATION, NATIONAL ASSOCIATION^ OF COLLEGE AND UNI- 
VERSITY Bii3iNEss Officers, and National Association of Independent Colleges 

AND UNIVKH«irUOS 

I am William ^yron. President of The Catholic University of America. I appear 
before you today, on behalf of the American Council on Education, an organization 
reprenenting over 1,700 colleges, universities and organizations in higher education 
and t'hii associations listed orj the cover sheet on this statements I wish to indicate 
our support of U.K. 7iA\H), the Civil Rights Act of 19K4, which will clarify the applica- 
tion of Title IX, the P'ducation Amendments^ of 1972, Section 504 of the Rehabilita- 
tion Act of* l!)7:{. the Age Discrimination Act of 1975 and the Title VI of the Civil 
Rights Act of l%4. 

The four statutes that will be amended by this proposed legislat'on have provided 
an important mechanism for eliminating various forms of discrimination relating to 
('(iucational and employment opportunity. Since the enactment of those laws and 
the pronjulgatitin of tht^ applicable regulations, substantial progress has been made 
in reducing all f(rrms of bias in our colleges thus contributing to the initial legisla- 
tive purpose of eliminating discrimination throughout the American educational 
system. 

It is our position that pai^sage of this legislation is warranted at this time to 
ensure that educational rights are protected to the fullest extent and to signify re- 
dedication to the goals Of existing civil rights statutes. We hope that the legislative 
histcrry will make it clear that this proposed legislation is neither intended to affect 
current exemptions for religiously-affiliated and single-sex institutions contained in 
the four statutes to be^mended, nor is it intended to affect the tax-exempt status of 
any institution of hig|ra education. , 

Until the (tnne C'^l^^ecision, there was a prevailing understandmg that the re- 
ceipt of federal funds by an institution covered all programs and activities at a col- 
lege or university. The failure to enact this legislation would encumber the enforce- 
ment process and disrupt educational administrative functions by causing federal of- 
ficials to attempt to trace federal funds in all school activities. 

We do, however, have some conce/ns relating to the enforcement process that has 
develojK'd in civil rights programs during the course of the past decade. College and 
university administrators have been particularly concerned with the lack of proce- 
dural fairness in the enforcement process. We feel that tlie legislative history should 
note the concerns of both the protected groups and institutions with the need to es- 
tablish the necessary elements of procedural due process. 

Initially, we feel a need for an articulated destortion of the presumption that in- 
stitutions are deemed innocent until proven guilty. Unfortunately, enforcement per- 
sonnel have in numerous instances departed from that presumption in the conduct 
of their investigations. As an added safeguard against possible harassment and in 
order to assure equitable treatment, we would request that no funds be terminated 
until there is a final judicial determination as to whether a discriminatory act has 
occurred. 

Moreover, administrative regularity mandates the publication of a field enforce- 
ment handfjook for all statutes to ensure to the extent possible that all regiontii of- 
fices arc enforcing the law in the same manner. Over the years, it has been a con- 
stant irritant to administrators, as well as protected groups, to have conduct and 
remedial plans acceptable in one region of the country while being rejected in an- 
other. Srmilarly to furthf r ensure uniform enforcement we would suggest that a 
system should be devised whereby all questions of first impression are forwarded to 
Wa.shington for detcrnrination, 

Wf, t)nce again. reas<:ert our willingness to train enforcement personnel so that 
they might better understand the unique ways that colleges and universities func- 
iiori. Institutions of higher education are not asking for an exemption from the laws 
covering .society as a whole* but are requesting that they he accorded even handed 
and appropriate treatment in anv complaint invef;tigation. 

C*olleg«- and universities support the spirit and letter of all of the lawi^ affected hy 
U K. .')4!H) and repled^re their effort^i toward fulfillment of their goal.s. I will be 
ple.'i.sed to answtT arry (jU(»sti(ars you may have regarding my statement. 





STATEMENT OF FATHER WILLIAM BYRON, PRESIDENT, CATHO^ 
Lie UNIVERSITY OP AMERICA, ON BEHALF OP THE AMERICAN 
COUNCIL ON EDUCATION 

Father Byron. Thank you, Mr. Chairman. As you know, my 
name is William Byron. I serve as president of the Catholic Univer- 
sity of America, and I appear before ydu today on behalf of the 
American Council on Education, an organization representing over 
1,700 colleges, universities, and organizations in higher education. 
i I also appear on behalf of the associations listed on the cover 
weet of this statement. . 

I wish to indicate our support of H.R. 5490, the Civil Rights Act 
of 1984, which will clarify the application of title IX of the Educa- 
tion Amendments of 1972, section 504 of the Rehabilitation Act of 
1978, the Age Discrimination Act of 1975, and title VI of the Civil 
Rights Act of 1964. 

The four statutes that will be amended by this proposed legisla- 
tion have provided an important mechanisir. ^ eliminating vari- 
ous forms of discrimination relating to ed n uomil and employ- 
ment opportunity. S^ce the enactment of i\ and the pro- 
mulgation of the applicable regulations, suUtantia). progress has 
been nrade in redufcing all forms of bias in our c 'leges, thus con- 
tributing to the initial legislative purpose of eliminating discrimi^ 
nation throughout the American educational systepi. 

It's our position that passage of this legislation is warranted at 
this time to ensure that educational rights are protected to the full- 
est extent, and to signify rededication to the goals of existing civil 
rights statutes. We hope that the legislative history will make it 
clear that this proposed legislation is neither intended to affect cur- 
rent exemptions for relij^ously affiliated and single sex institu- 
tions, contained in the four statutes to be amended. Nor is il in- 
tended to affect the tax exempt status of a^jy institution of higher ^ 
education. 

Until the Grove City decision there was a prevailing understand- 
ing that the receipt of Federal funds by an institution covered all 
programs and activities at a college or university. The failure to 
enact this legislation would encumber the enforcement process and 
disrupt educational administrative Jfunctions by causing Federal of- 
ficials to attem^ t to trace Federal fund|| in all school activities. 

We do, hov have some concerns relating to 'the enforcement 
process t?hat hu developed in civil ^'tights prograihs during the 
course of the past decaae. College and .university administrators 
ha,ve been particularly concerned ^yith the lack of procedural fair- 
ness in the enforcement process. We feel that the legislative histo- 
ry should note the concerns of both the protected groups and the 
institutions' with the need to establish the necessary olements of 
procedural due process. 

Initially, we feel a need for an articulated restoration of the pre- 
sumption that institutions are deemed innocent uptll proven 
guilty. Unfortunately, enforcement personnel have, in numerous • 
instances, departed from that presumption in the conduct of their 
investigations. 

As an added safeguard against possible harassment and in order 
to ensure equitable treatment, we would request that no fUnds be 
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terminated until there is a fmal judicial determination as to 
whetHer a discriminatory act has occurred. Moreover, administra- 
tive regularity mandates the publication of a field enforcement 
handbook for all statutes, to ensure to the extent possible that all 
regional offices are enforcing the law in the same manner. y 
' Over the years it's been a constant irritant to administrators, as 
well as to the protected groups to have conduct and remedial plans 
acceptable in one region of the country, while being rejected in the 
other. 

Similarly, to further ensure uniform enforcement, we would sug- 
gest that a system should be devised whereby all questions of first 
impression are forwarded to Washington for a determination/ We, 
once again, reassert our willingness to train enforcement personnel 
so that they might better understand the unique ways that colleges 
and universities function. Institutions of 'higher education are not 
asking for an exemption from the Taws covering society as a whole, 
but are requesting that they be accoMed even and appropriate 
treatment in any complaint investigation. 

Colleges and universities support the spirit and letter of all of 
the laws affected by H.R, 5490, and repledge their efforts toward 
fulfillment of their goals. Til be pleased to answer aiiy questions 
you might have, Mr. Chairman, about this testimony. 

Chairman Perkins. Thank you. We'll hear from the other wit- 
nesses. Well hear from you now before we interrogate you, M®. 
Berry. Go right ahead. 

[Prepared statement of Mary Frances Berry follows:] 

Prepared Statement of Mary Frances bIrry, Member, U.S. Commission on Civit 

Rights 

I am pleased to respond to your request for testimony concerning M.R. 5490, the 
Civil Rights Act of 1984. The views I am expressing are shared by my colleague, 
Blandlna Cardenas Ramirez, who could not be here today. 

My testimony is based on numerous Commission studies monitoring the enforce- 
ment of the civil rights statutes and the need for their continued enforcement to 
provide real equal opportunity in our society without discrimination. It is based also 
on my experience as Assistant Secretary for Educati^ in the Carter Administra* 
tion. Chancellor at the University of Colorado, Provost at the University of Mary* 
land, and Director of the Higher Education Division of the Office for Civil Rights in 
the Department of Health, Education, and* Welfare in the Nixon Administration, It 
is founded also on extended exchanges of letters by the Commission with Assistant 
Attornoy General William Bradford Reynolds and Education Secretary TerffeU Bell 
concerning the Grove City case and Title IX enforcement. 

When I came before these Committees on May 18, 1988, 1 expressed the Commis- 
sion s fears that the Justice Department would fail to support the validity of exist- 
' Ing regulations under Title IX of the Education Amendments of 1972 in the Oroue 
City case. Our worse fears were realized: the Department did not present supporting 
argumentS'to the Supreme Court, and no Special Counsel was appointed as hap- 
pened in the tax exemption case earlier. Thereafter, the Court hanoed down a deci* 
sion which essentially states that a college may not discriminate in its 'Tmanci J 
aid program ' because it is covered by Title IX, but the college can discriminate in 
academic departments, admissions, and other (Unctions without any risk of losing 
federal taxpayer funds. Fortunately,,H.R. 6490 would reestablish the bijartlsftn and 
longstanding interpretation of civil rights protections available under Title )X, The 
major civil rights laws such as Title IX, Section (504 of the Rehabilitation Act of 
1973, and the Age Discrimination Act of 1975 form a seamless web and ftre all pat- 
terned after Title VI of the Civil Rights AU of 1964. Therlfore, H.R. 6490 would 
adjust the language of those statutes to remove the threat that they would be sub- 
jected to similar narrow h^terpretatlons in violation of the intention of a bipartisan 
majority in Congress and contrary to interpretations followed by successive admlnls- 
trtttions of both parties. 
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Since Grove City was decided, the Office for Civil Rights [OCR] in the Department 
of Education has had ifts already weak enforcemeQ.t efforts retarded. The OfRoe 
must spend additional time trying to trace .funds to determine juriildiotion before 
any investigation of complaints can be undertaken. The Federal Assistance Award 
' Data System was organiieed in FY 1988 to serye as a central source of data for gov- 
ernment agencies and departments* It identifies only those recipients of direct feder- 

«iig and often does not identify the particular program receiving the funds 
he institution. Uuder existing regulationSi no additional information was 
uircd before OCR could act» and therefore no one ever coUec^ or provided 
dition, funds distributed {hrough block grants are not traceable directly to 
local agencies; they receive the funds from the States. This information also is mU 
needed so long as the law and regulations make the State responsible for what it\ 
receives as they clearly did before Grove City. 

Since Grove Cit;y was decided, under Title IX at least 28 education complaints in^ 
.volving large institutions have been closed because it was not clear whether the al- 
lege discrimination occurred in activities funded directly by the Federal govern- 
ment. They have been in the areas of admtssionSi student services, and student sup^ 
port services. In six instances, the scope of compliance reviews was narrowed, and 
eighteen other compliance reviews and five con^plaint investigations have been in*' 
t^rrupted for redefinition. In addition, nine cases involving elementary and second* 
ary institutions .and 46 involving ppstsecondary institutions are under review to de^ 
termine whether they can proceed in view of the decision. 

Since the Qrove City decision, in OCR^Education under Section 504 five complaint 
cases and one pending compliance review have t^n narrov^^ed as a result. Sev^n 
cases are beinR reviewed due to the decision to see if they can go forward. The issue 
most affected has been program services for disabled i)eople. title VI has similarly 
been afl^ted in OCR^Education. One Title VI complaint has been closed] and five 
complaint investigations have been modified because they involved atj^Ietics, admls* 
sions program requirements, and employee evalmtion/treatment, activities not ad^ 
ministered by tho student aid office, and it was not clear whether 6r not they were 
Federally funded* 

The I'esult of this activity, which is only one example in one departitient, is to 
permit institutions and school systems to utilise billions of dollars of Federal tax* 
payer funds without any inv^tigation of complaints concerning limitations on the 
opportunities of persons seeking equal access to education* Until H.H. 5490 is en^ 
acted, we can expect to see the perpetuation of this negative action in the area of 
civil rights. 

Certain health care benefits are also affected because they are administered in a 
manner similar to Federal student aid. There is also a fifroblem with civil rights in* 
vestigations in hospitals assisted by Medicare and Medicaid in that they would be 
limited to the offices that handle those funds. There are additional problems with 
urban mass transit systems, public housing, parks and recreation, and a host of 
other Federally-assisted areas. 

Before Grove City any program or aativity that received or benefited from Federal 
funds was covered by civil rights guarantees. In addition, any unassisted program or 
activity whose discrtminatory practices "infected** an assisted program was also cov- 
ered. No determination had to be made about whether or. not assistance was re^ 
ceived before an investigation began. In fact, ascertaining the type of assistance 
present would be part of the investigation. Although no institution of higher educa* 
tion has ever had ItiB funds terminated for npfl<Oompliance with the civil rights laws, 
the possibility of actual fund termination was limited to the particular program or 

Eart thereof in which non-compliance was found* The program or part thereof would 
e determinated as a matter of fact during the investigation. H.R. 6490 would re« 
store the enforcement authority under Title IX, Title Vl, Section 504. and the Age 
Discrimination Act as it existed before the Grove Vliy decisiop. It wouW do f^o more 
and no lesst # 

Under H.R. 6400, recipients of Federal financial assistance would be prohibited 
from discriminating. Recipients are defined exactly as they are In existing, long* 
standing retf^ilations. Fund termination is limited to the particular entity as to 
which a finding of non-compliance is made, and any assistance which supoorts di» 
rectly or Indirectly such non-compliance* Some people may wish that all Federal 
' funds could be terminated if nonKiompliance is found in any activity of a recipient, 
but that was not the law before Qrove City, and it Is not what is proDosed in H.R. 
6490. The reason that an entire college or university can have Its Pen grant ftinds 
terminated Is that Pell grants provide aid for the college or university as a whole. 
That is the intent of Congress, and that is th? way, as a practical matter, student * 
aid funds are utilized in colleges and universities. 
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Under H.R. 5490 rocipienta of Federal funds would be prohibited from discrimi- 
nating, and if they were found to be discriminating, the Federal funds utilized to 
support directly or indirectly their actions, and no others, would be terminated. It 
should be absolutely incomprehensible that Federal taxpayers' funds should be used 
in ways to prevent some of the ta,xpayers because of their age, race, sex, or si^lely 
because of a handicapping condition from having an equal opportunity to use what 
we all finance. 

Congress needs urgently to. enact H.R. 5490. 

I would be pleased to answer any questions you might have. 

STATEMENT OF MARY FRANCES BERRY, COMMISSIONER. U.S. 
COMMISSION ON CIVIL RIGHTS 

, Ms. Berry. Thank you very much, Mr. Chairman. 

The yiews Vm expressing today are shared by my colleague, 
Blandina Gardenas Rarrtirez, wfio could not be here today. 

The testimony I am going to give today on this 30th anniversary 
of the Brown decision, and here in the 20th year of the Civ|l Rights 
Act of 1964, is based on a lot of studies that the Commfesion on 
Civil Rights has done, monitorirtg, the enforcement of civil rights 
statutes, and the need for enfbrcement. 

It's also based on my term as Assistant Secretary for Education 
of HEW, in which I worked with you, Mr. Perkins, Mr. Jennings, 
and other people on your staff and other people up here. It's also 
based on my experience as the chancellor at the University of Colo- 
rado at Boulder, and provost at the University of Maryland. 

I also had a stint as Director of the Higher Education Division in 
the Office of Civil Rights, in HEW, during the Nixon administra^ 
hon, of all places, and so my testimony is based on all of that, as 
well as some letters we've been sending back and forth to the Jus- 
tice Depactmenf and Education Secretary Bell on this subject. 

When I came up here to testify before a joint session of the Post- 
secondary Committee and the Judiciary, Committee in May 1988, 1 
expressed fears that we had about what was going to happen with 
title IX and Grove City. We were worried about what the Justice 
Department would do and We were worried about a new special 
counsel being appointed, and we had all of these fears about what 
would happen. Unfortunately, our worst fears were realized, and 
all the horrible things we expected might happen, did. 

But fortunately, though, the Congress has responded quickly and 
I think you re to be commended on vour bipartisan effort, and in 
particular I want to commend Mr, sensenbrenner for his leader- 
ship in^this effort, just as he gave strong leadership in the enact- 
ment of the Voting Rights Act. I think it's important to have bipar- 
tisan support. 

But in any case, all this legislation would do is to remove the 
threat that all of the major civil rights laws would be subject to 
those narrow interpretations in Grove City, in violation of the in- 
tention of a bipartisan m^'ority in Congress. 

I want to tell you, Mr. Chairman, that since the case was decided 
in February the Office for Civil Rights in the Department of Educa- 
tion has had it^ already weak enforcement efforts retarded. The 
office has to spend more time trying to trace ftinds before they can 
find out whether thev can investlgato a complaint. 

There's a system that "we call FAADS for short, which Is the Fed- 
eral Assistance Award Data System, get up in 1983, as a central 



-soofceTor data, and FAADS doesn't tell you exactly where on a 
campus or in an institution the money goes. It just tells you that 
the place gets money. And the reason why that is the case is be- ' 
cause before Grove City nobody had to identify exactly where the 
money was before you could engage in investigation. OCR still has 
the FAADS capability but that's all it got. 

Since Grove City was decided in February, under title IX, 23 edu- 
cation complaints involving large institutions have been closed by 
the Department, because they couldn't figure out whether the ac- 
tivities Vvere in some program that was fiinded directly by the Fed- 
eral Government, These were cases that earlier were proceeding 
without any trouble. They have been in admissions, in student 
services, md in student support services. 

There have been 6 places where they have narrowed the scope of 
compliance reviews andj 18 other cases where compliance reviews, 
and 5 complaint investi^fations have been interrupted. In addition, 
there are 9 cases involving public schools and 46 involving colleges 
and universities that are being reviewed to see whether they can 
proceed. 

It's not only title IX that's been affected, Mr. Chairman. Section 
504 has been negatively affected since February. Five complaint 
cases and one pending compliaiice review have bean nt ^mwed as a - 
result, and't^feere are seven mor$ cases that they're over there re- 
viewinjg, trying^^to figure^ outsat to do with them. 

Most of these cases involveprogram services for disabled people; 
once they are on a campus. The same thing has happened to title 
VI. One complaint has been closed as a result of Grove City, and 
they wefe proceeding with it before, and five have beeji modified 
because they couldn't tell whether, in fact, they met the require- 
ments of the Grtve City case. 

. The result of this activity, which is in only one department in 
the Government, just one department, is to permit institutions and 
school systems to utilize billions of dollars of Federal taxpayer 
ftinds without any investigation ol complaints concerning limiting 
the opportunities of pewle who are trying to get equal access to 
education. And until H.R. 5490 is enacted, we can expect this kind 
of thing happening all ovet the place. 

It's probably worse now, because my data only goes up to April 
18, and we're now in May, of course. 

Before Grove City, if a program or activity' received or benefited- 
from F'^eral funds, it was covered. Also, any unassisted program 
or activity whose practices affected an assisted program, was also 
covered. What this bill would do, for title IX, for 504, title VI, and 
the Age Discrimination Act, is to put m back where we were before 
Grove City. It would do no more and it would t^o no less. In H.R. 
5490, recfpienbe would be prohibited from discriminating and re- 
cipients are defined as they are in the existing, longstanding regu- 
lations, which have withstood scrutiny by the Congress and ny the ' 
courts for all of this time. 

Under H.R. 5490, recipients would be told they cduld not dis- 
criminate, and if they were found discriminating, the f\inds they 
were using to support directly or indirectly their actions, and no 
other funds, would be terminated. 
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Now, there might be some oeople who wouM wish that all the 
funds would hf terminated if tney were found 4;o^be discriminating 
in some- activity. But that wasn t the. lpv hefore^Qrove City and 
that isn't the>J&w that is being proposed' oy this legislation. 

I believe that it should be absolutely incomprenensime that tax- 
payer funds should be used in ways to prevent some of the people, 
because of theif age, race, or sex, or solely because of a htodicap- 
ping condition, from having an equal opportunity to use what we 
all pay for, J IxJiieve Cangre^s n^eds urgently to enact this legisjla- 
tion without any amendments or even debate about whether thete 
ought to be amendments to range all over the terrain of the lawN 
and I would be pleased to answer any questions you might have, 
Mr. Chairman. 

Chairman Perkins. In just a few moments we'll get to you. Wa 
want to hear now from our -former colleague from Alabama, Mr. 
Buchanan. Go right ahead. 

[Prepared statement of John Buchanan foljjjjvs:] 

Prbpared Statement op John Buchanan, Chairman, People for the American 

\. Way 

MoBSrs. Chalfmeh and membet^s of the committees: I am pleased to have this op- 
portunity to testify in favor of HR 5490, the Civil Rights Act of 1984. 

My name is John Buchanan. I was a Republican Member of Congress for eight 
terms, from 1965 through 1981. I was a member of the Education and Labor Com^ 
mittee, which Has Jurisdiction over Title IX of the Education Amendments of 1972, 
from 1976 to 1981. 

I am also Chfdrman of People for the American Way (a civil rights and civU liber-* 
ties organization; and a memoer of the Board of Directors of The Equality Center (a 
nonprofit organization to advance human and civil rights). 

People for the American Way is an organization devoted to the preservation of 
First Amendment liberties. Unless all persons, regardless of race^ sex, age or disabil* 
it^, eive guaranteed equality of education and other opportunities, our cherished 
First Amendment freedoms are meaningless. This is*a cost we cannot afford to bear 
as a free society. 

My testimony toda^ focuses on Title IX of the Education Amendments of 1972, 
which prohibits sex discrimination in education. However, I wish to express my sup- 
port for the strong and uniform prohibitions of discrimination on other bases--race, 
national oriffin, age and handicap— that are also contained in this bill. Equal educa- 
tional opportunity is a fundamental right iti a democracy^ as well as a prerequisite 
to full participation in our society. Passage of the Civil Rights Act of 1984 is'essen* 
tial if we are to continue to strengthen our country by guaranteeing our citizens an 
education free from discrimination. Without this bill, overt exclusion of young 
women from educational opportunities, including the graduate and professional pro^ 
grams that prepare women for the workplace, could again become commonplace. 

Without this bill the shameful discrimination against minority group members 
and the disabled that was once commonplace in our country could re^merge. 

The United States Supreme Court spoke eloquently of this concern in the 1964 
landmark case. Brown v. Board of Education^f Topeka, regarding racial discrimina^ 
tlon in schools: 

Today, education is perhaps the most important function of state and local eov* 
ornments. ... It is the very foundation of good citizenship. Todajf It is a principal 
instrument for awakening the child to cultural values, in preparing him for later 
professional training, anain helping him to adjust normally^to his environment. In 
these days, it is doubtful that any child may reasonably befixpected to succeed in 
life If he Is dehied the opportunity to an education. Such an opnortunity, where the 
state has undertaken to provide it, is a right which must be made available to alj on 
equal terms. 

These words are just as true today as they were thirty years ago. And they are 
just as true for female stuoents, handicapped students, and older students, as they 
are for minority students. * 

It is especially significant that Congress Is considering this legislation at the same 
time that there is a movement across the country to foster excellence in education. 
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ExcoUence is not Important only for those of U8 who are white, male, English-speak- 
ing, able-bodied, and not old. The opportunity for exotilence should also be avauable 
to those who are nonwhit^, female, limited-EngliBh speaking, disabled and older. 
Paeaage ot the Civil Righte Act of 1984 will go a long way to help assure that these 
opportunities continue to exist and grow. 

LRQISLATIVB INTENT OF TITLE iX 

I was a member of CJongress when Title IX was enacted in 1972 and when the 
Title IX regulation was examined in detail by the Congress in 1975. When I votid 
on these njeasures, it was my clear understanding that Title IX provided broad in- 
stitution-^wide protections from sox discrimination against stude its and employees 
by schools and colleges. I was quite certain th^t Tine DC was a comprehensive ap- 
proach to the per^»asive and often ent^nched problems of sr.y diBorimination in our 
sohobls and colleges. It was not my understanding that the law was a piecemeal so- 
lution, forbidding sex discrir^ination in one classroom, while allowing it in the next 
one. On the floor of the House, Representative EklithjGreeii [the- main-House gjpd^ 
8or of the bill and thejhm!3nan_ot% Postsecoficlary.E^^ Subcommittee] ex- 
plmned thisnnstttmToi*-wide coverage, saying: ''The purpose of [Title IX\ k to end 
discwmmation in all institutions of hi^er education, yes, aciH)Ss the board. . . , f 117 
Congressional Record, November 4, 197:1, p. 39256]" 

While 1 was in Congress, there were numero?is efforts to amend Title IX. These 
amendments uniformly showed that Congress viewed the Title IX coverage as broad 
and ^institution-wid^. Proposed amendments would h^ive excluded or limited cover- 
age ih athletics, physical education and choirs, and mluced the overall scope of thta 
statute. These amendments were never enacted into law. 

The fact that tny colleagues introduced these amendments demonstrates their un- 
derstanding lOf Title IX's board institution-wide coverage. ThiM understimding paral* 
leled my own. If members have viewed Title IX's scope of coverage as narrowly as 
the Supreme Court's Grove City decision, they would not have felt the need to intro* 
duce amendments to exclude these area^— areas which almost never receive ^vmt 
Federal financial assistance. In my considered judgment, it was clear that thes^e 
ar^ were covered by Title IX unless there was a specific statutory exchision. 

IKTBRCOIiiEGIATB ATHLETICS 

One of the amendments to Title IX that did pass specifically clarified that intor- 
coUegiato athletic programs were covered by Title DC, In 1974 and 1975 Senator 
Tower sought to exclude "levenue producing*' intercoDogiate athletic ao^Mties from 
Title IX. Rather than agieeing to this exemption, the Congress passed ^he "Javits 
Amendment/' specifically requiring MEW to mclude athletics in the Title DT. regula- 
tion. This amendment specified: 

''The Secretary [of HEW] shall prepare and publish . . . proposed regulations im* 

Elernentintf the. provisions of Title Ix of the Education Amendment of 1972 relating 
) th$ prohibition of sex discrimination in Federally assisted eduoatio%programs 
which shall include with wpect to intercollegiate athletic activities reasonable pro- 
visions considering the n&vure of the particular sports/' 

HEW did indeed publish Title IX regulations covering athletic progt ams in 1975. 
The results of ihh regulation have soundly disproven tltd dire prophecies of Title IX 
detractors who predicted that Title IX would mean the death of college football Col- 
lege football programs thrive. And, while women's athletic programs have grown, 
men s programs nave almost always grown even more in terms of jiumber of partici- 
pants and dollars. 

Nor has enforcement by the Office for Civil Rights led to the predicted disasterous 
results on colleges and their sports programs. OCR has investigated over 100 com- 
plaints of sex discrimination in college athletisi programs. AM,s^hile they have 
found sex discrimination in the vast m^ority of instances, noMchoorhas lost its Fed- 
eral funding. / 

I am pleased that there has been dramatic progress in school and college athletic 
opportunities for girls and women since Title IX was enacted. For example: 

The number of girls in interscholastic athletics grew by over 600 percent between 
1971 and 1978. Today, about 86 percent of the 5.1 million high school athletes are 
girls. 

Women's participation in intercollegiate athletics mot^tlKShan doubled between 
1971 and 1976. In 1981*82, about 80 percent of all intefcoHe^$te athletes were 
women. > I 

College women received less than 1 percent of athletic sdholarship money in 1972} 
in 1980, they received about 21 percent. 
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We should view this progress as a starting point. There is still much to be done 
before the female athlete has the same quality of opportunity as the male athlete. 
For example: I 

Twice as many boys as girls had participated in varsity sports among 1980 high 
school seniors. o © 

Minority women are dramatically underrepresented in college athletic programs 
In 1978, 12 percent of college students were black, but less than 8 percent of the 
women athletes were black. 

Almost half of all college women's athletic teams are coached by men; almost no 
men s teams are coached by women. 

This second set of figures shows the continuing need for the strong athletic incen- 
tive that Title IX has provided. While many colleges would have undoubtedly msdfi_ 
some progress in this area without Title IX^b§th the-iiumber of-collig^Tmlking 
progress^ndth©^ been far, far smaller if Title IX had 

TTot b^^iTonwie books. 

Already, as a result of the Grove City decision, th^OOice for Civil Rights has 
begun to tell colleges that, because of the nature of their federal funding, sex dis* 
crimination in their athletic programs does not violate Title IX. For example^ OCR 
has given this message in the last two months to such diverse colleges as the Uni- 
versity of Maryland at College Park, Centralia College in Seattle (Washington), and 
Idaho State University. We will be turning back the clock on intercollegiate athletic 
opportunities for our daughters if we fail to enact this legislation. 

GONGnESSlONAL REVIEW OF THE trttE IX REGULATION 

In 1975 Congress reviewed the Title IX regulation under a provision in the Gener- 
al JBducation Provisions (Section 431(d)) which specified that the Congress could, by 
concurrent resolution, reject any education regulation or other rule which was not 
consistent with the enacting legislation. At this time I was a member of both House 
Sul^ommittees which held hearihgs on the Title IX regulation— the Subcommittee ^ ' 
on Postsecondary Education and the Subcommittee on Equal Opportunities. In all, 
we Held seven days of hearing^ and listened to every point of view. 

When. HEW Secretary Caspar Weinberger testified before the Subcommittee on 
Postsecondary Education, he made clear that the coverage of Title IX and its regula- 
tion were extensive. He said: 

"The regulation, briefly, provides as follows: Except for certain limited exempt 
tions [specifically excluded by the Congress], the final regulation applies to all as- 
pects of all educational programs or activities of a school district, institution of 
highttr education, or other entity which receives Federal funds for any of those pro- 
grams. If the Congress wished to exclude athletics, for example, as so many people 
seem to wish, C!ongri?5S could easily have said so. However, Congr^ in a 1974 
amendment, the so<talled Javits amendment, at section 844 of the Education 
Amendments of 1974, made Very clear that athletics should be covered by the regu* 
lation. . . [Sex Discrimination Regulations, Hearings Before the Subcommittee on ' 
Postsecondary Education of the Committee on Education and Labor, House of Rep- 
resentatives, June 26, 1975, page 488] 

Secretary Weinberger then proceeded to 6utline in detail Title IX coverage of spe- 
cific areas, admissions, physical education, athletics and employment— all areas in 
which direct Federal funding is rare. 

* ♦ ♦ ♦ « « t 

In conclusion, the importance of swift passage of the Civil Rights Act of 1984 
cannot bo over-emphasized. This is an issue of basic human decency and fairness. It 
is an issue where Republicans and Democrats alike need to reaffirm their commit- 
ment to eliminate the barriers to equal opportunity that have no place in a demo- 
cratic and free society. • 

This bill does not break new ground. It is the same ground that my Congressional 
predecessors walked in 1964 when they passed the Civil Rights Act. It is the same 
ground that I and my colleagues walkecf in 1972 when we passed Title IX, In 1978 
when we passed Section 604 of the Rehabilitation Act, and in 1975 when we re- 
viewed the Title IX regulation and passed the Age Discrimination Act I urge you 
now to reaffirm original Congressional intent by enacting the Civil Rights Act of 
1984 in this Congress. 
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I STATEMENT OP HON. JOHN BUCHANAN, FORMER MEMBER OF 
^ CONGRESS [R-AL], CHAIRMAN, PEOPLE FOR THE AMERICAN 
WAY - ' 

Mr. Buchanan. Thank j;ou, Mr. Chairman. I would ask that my 
full statement be included in the record. 
Chairman Perkins. Without o^ection^ it will be included iirtte' 

record. : 

Mr. Buchanan. I will summarize it. 

Mr. .Chairman, I am pleased to have this opportikiity to testify in 
favor of H.R. 5490f the Civil Rights Act of 1984. My name is John 
Buchanan. I was a Republican Membef^f the Congress for eight 
terms, from 1965 to 1981, and a member of your Education and 
Labor Commit£ee, as you know. I am at present, Mr. Chairman, 
chairman of the board of People for the Am^can Way, and a 
member of the board of directors of the Equalily Center. In urging 
the passage of this legislation, I si)eak for those entities as well. 
* People for the American Way is an organization devoted to the 
preservation of first amendinent liberties. Unless all persons, re- 
gardless of race, sex, age W disability, are guaranteed- equality of 
education and other opportunities, oui* cherished first amendment 
freedoms are meaningleim This is a cost we cannot afford to bear 
as a free society. 

My testimony today focuses on title IX of the Education Amend* 
nients of 1972, which prohibit sex discrimination in- education 
However, I wish to express my support for the strong and unifoim 
prohlBitions of discriminatieo on other bases: race, national origin, 
age, and handicap, that are also contained in this bill. 

Equal educational opportunity- is a fundamental right in our de- 
mocracy, as well as a prerequisite to full participation in our socie- 
ty. Passage of the Civil Rights Act of 1984 is essential if we are to 
continue to strengthen our country by guaranteeing our citizens an 
education free from discrimination. Without this ^bill, overt exclu- 
sion of young women from educational opportunities, including the 
graduate and professional programs that prepare women for the- 
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again become commonplace. Without this bill the 
shameful discrimination against minority group members and the 
disabled that was once commonplace in our country could re- 
emerge. / 

The U.S. Supreme. Court spoke eloquently of this concern in the 
1954 landmark case. Brown v. Board of Education of Topeka, re- 
garding racial discrimination in the schools, and I quote: 



Toclay education is perhaps th« most important function of state and 1(^1 govern- 
ments. It is the very foundation of good eitiaenShip. Today It is a prinotoal instfU- 
ment for awakening the child to cultural values and preparing hun for latef prof^ 
sional training, and in helping him to adjust nonnally to his environment, m th^ 
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is denied the opportunity of education. Such ta opportunity, where the state has 
undertaken to provide it, is a right which must be made available to all on equal 
terms. * » 

These words are just as true ioday ^as they were 80 years ago. 
And they are just as true for female students, handicapped stu- 
dents, and older students as they are for minority students. 

It is especially significant that Congress is considering this legis- 
lation at the same time there is a movement across the country to 
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foster excellence in education; it is not only important to those of 
us who are white, male, English-speaking, able bodied, and not old* 
The opportunity for excellence should also-be- available- to" those 
who are-nonwhite,' female, limited English-speaking, disabled, and 
older. 

Passage of the Civil Rights Act of 1984 will go a long way 16 help 
assure that these opportunities continue to exist and to grow. 

.1 was a Member of Congress when title IX was enacted in 1972, 
and when the title IX regulation was examined in detail by the 
Congress in 1975. When I voted on these measures, it was my clear 
understanding that title IX provided broad institutionwide protec- 
tions from sex discrimination against students and employees by 
schools and colleges. It \yas not my understanding that the law was 
a piecemeal solution, forbidding sex discrimination in one class* 
room while allowing it in the next. 

On the floor of the House, Congresswoman Edith Green, who was 
the main House sponsor of the bill, as you will recall, explained 
this institutionwide coverage in the following words: "The purpose^ 
of title IX is to end discrimination in all institutions of higher edu- 
cation, yes, across the board/* ^ 

While I was in Congress there were numerous efforts to anrend 
title IX, in a variety of ways, and these, the very introduction of 
thevse amendments, underlines and demonrStyates the understand- 
ing of the Members that title IX's broad institutionwide coverage 
would prevail unless they offered, prevailed in offering amend- 
ments which would exclude things like athletics, choirs, and other 
specific amendments that were offered. 

This understanding paralleled my own. If Members had viewed 
title IX*s scope of coverage as narrowly as the Supreme Courtis 
Grove City decision, rf^ey would not have felt the need to introduce 
amendments to exclude those areas. In my considered judgment it 
was clear that these areas were coveted by title IX, unless there 



One area in which a Member of the other body sought to exclude 
was revenue-producing intercollegiate athletic activities, and this 
exclusion was sought from title IX in 1974 and 1976. Instead, the 
Congress passed the Javits amendment which specifically under- 
lined th^ inclusion of athletics in the title IX coverage, and called 
for HEW to include athletics in the title I3C regulations, which 
were in progress of formatioii. 

When this occurred, the dire predictions of what this would 
cause in college sports were not fulfilled. There were those who 
made dire prophecies that title IX would mean the death of college 
football. Alabama still has a football team, as do some other 
schools around the country. ^ 
Chairman Perkins. Let mo ask you, Mr. Buchanan, after the Su- 
preme Court decision, if we failed to enact this legislation, will title 
IX just about become meaningless as far as the original intent is 
concerned? 

Mr. Buchanan. Yes, Mr. Chairman. In my considered judgment 
jit would. I believe it was clearly our intent to give broad coverage 
and to end discrimination to the extent it was in our power to do 
so, in the Nation's sch&ols and colleges. 
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I fehink with this selective interpretation, as Ms. Berry has point- 
ed out, there will be so much confusion, so many cases will end be- 
caiise they cannot determine where the money precisely goes, and 
with this selective interpretation, I think for all practical purposes 
the effect and power of title IX would be d^troyed. 
Chairman Perkins. Mr. Sensenbrenner. 

Mr, SSNSENBRENNER. Thank you very much, Mr. Chairman. 

First of all let me state that it was at my suggestion that the. 
Civil Rights Commission was invited to present testimony today, 
and I too regret the inability of Chairman Pendleton to appear,' 
and hope that he will be able to come, hopefully accompanied by 
Ms. Chavez, some time before the hearings are concluded on this 
bill. Because I do believe that their input on a major civil rights 
bill is important before we go to the markup process. 

Let me also commend Father Byron for an excellent statement 
and excellent suggestions. One of the concerjis that has been ex- 
pressed by a number of people is that this bill -could provide the 
vehicle for bureaucratic ^overreaching in the enforcement of title 
IX, and by having a presumption of innocence until proven KUjJJy* 
together with a more uniform adjudication system, I believe »h^a 
lot of the fears that have been expressed by many, including ko^e 
in the administration, will prove to be unfounded. 

The one question I would like to ask of you. Father, if I may, is a 
number of members of the committee have received a letter from 
Representative Garcia expressing the fear that the educational op- 
portunities for minority students will be diminished because a 
number of small colleges and universities will simply decline to 
accept Federal funds and decline to admit students who are attend- 
ing school on Pell grants, simply as a way of getting out of the pro- 
visions of H.R. 5490. ■ . 

Since you are 'here representing a wide coalition of associations 
of colleges and universities, even though youT don't represent one of 
-the smalkr institutions of higher education in the country, could 
you comnflht on whether Representative Garcia s fear is founded 

or not? , , ' , , 

Father Byron. Based on my own experience, and I have had 
some experience at small institutions, I would say it s unfounded. I 
have been talking to people over the last month or two about this 
in various parts of the country, and I don't see. any groundswell in 
that direction. I think that there is widespread support in the 
small as well as the large institutions for the jprinciples that are 
embodied in this proposed legislation, and I think the legislation 
will be welcomed and the conduct of those institutions would go on 

as normal. , , . , . , . i. 

Wt /e more concerned about the student aid provisions to get 
those minority students into these small institutions. 

Mr. SEN§ENBRBJmER. I really have not been keeping up on educa- 
tional trends, but it does appear to me that thjpbill does expand 
the enforcement of the section 504 rules relating to access by the 
handicapped. 

Father Byron. Yes, . , . ^ 

Mr. Sensenbrekner. That can run into quite a bit ot money,.par- 
ticularly with older buildings and making them wheelchair accessi- 
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ble, and those kinds of costs would be a msgor concern of a univer- 
sity administrator in deciding what to do should this 'bill pass. ' 

Father . Byron. They're concerns but the understanding of section 
504 has been program availability, not every square inch of the 
campus being available, and I think that's an important di*ihc- 
tion, and I think there may be some peed to clarify the definition 
of "handicapped," whether it's self-declaration of handicapped or 
whether there is a more general norm that could be applied to in- 
dividual cases. But I would say that is a separate issue from the 
principle. " • 

The p'rinciple of access to the handicapped wduld be' accepted by 
every institution in the associations that I'm representing here 
today. 

Mr. Sensenbrenner. Do you know if a lot of the construction to 
provide the wheelchair accessibility for the handicapped has al- 
ready been accomplished in many of these s/naller schools? 

Father Byron.. If the understanding's that if it's program avail- 
ability rather than every square inch of the campus, I'd say a very 
large percentage of it has been. But I wouldn't want to judge that 
because I'm just simply not competent to do so. 

Mr. Sensenbrenner. Thank you. I believe that your answers 
have been very helpful in allaying a few more fears. I yield back 
the balance of my time: 

Mr. Edv^tards. The Chair recognizes the 

Ms. Berry. Mr. Chairman. 

Mr. Edwards. Oh, yes, Ms. Berry. 

Ms. Berry. May I tag onto the answer to the question? Even 
though I'm not from a small, private college, and the colleges I ran 
were big colleges, I do have some experience as Assistant ^cretary 
in monitoring the section 504 enforcement afed the program of ac- 
cessibility in those institutions, in conjunctionVkh OCR, and when 
I was running the Higher Education Division some attention was 
paid to that problem. 

Section 504 would not be enlarged in any way by what is happen- 
ing in H.R. 5490. Program accessibility has been uriderstood by in- 
stitutions of higher education all the time as being' required every- 
where on the pampus where handicapped students or disabled stu- 
dents should expect to have access. 

There are other provisions of law, and there are 6ther consider- 
ations in tei'ms of deciding what program accessibility is, and 
issues like that, which we could go on all day long about. But it's 
not understood by anyone that I know about or by myself, based on 
my experience and analysis of it, that there is any intention to 
expand section 504 CQverage by this bill. 

Mr. Sensenbrenner. Thank you. 

Mr. Edwards. The Chair recognizes the chief sponsor of this bill, 
the gentleman from Illinois, Mr. Simon. 

Mr. Simon. I tnank you very much and I thank all three of our 
witnesses. To my former colleague, if he had not stood up on these 
issues, if he had- not shown backbone, instead have shown spine- 
lessness, he'd probably be a member of this committee yet today. 
Not that I don't want you as a member of the committee, but I 
commend you. o ~ 
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I join my colleague, Mr/l^ensenbrenner, in thanking you, Fajiher 
RvTon, for your suggestioha. I tWnk particularly the uniformity of 
the regulations is something, we ought to be ^ble to cover through 
reoo^ language. That is a problem, and unnecessarily a problem. 

Dr. Berry, your »^tement, I just thought, was excellent. I 
assume you're speaking for the enure Civil nights Commission. Is 
that correct? [Laughter.] 

Ms. Bbrrv. My understanding, Mr. Simon, is that six members of 
our eight-member Commission voted Jn favor of broad coverage of 
the statutes, involved, but they thought that there ought to be all 
kin^B of amendments added to the bill which would delay its pas- 
sage, and which arc^ oh issues that don^t need to be decided wnile 
this bill is under consideration. ' 

*So, I -and my colleague, Blafidina Q^enas Ramirez, dissented 
from that view we share with our colleagues— andMn that sense 
Tm representing the Commission's views-TaJhat this bill ought to be 
passed and there ought to be brbad coverage under these statutes, 
although they would prefer to. have some amendments*' that I 
regard as crippling. * / 

But while I have the mike, may I^make just one other point, Mr. 
Simon? - . 

Mr. Simon. I have .never been able to stop you in the past and 
Vtn not going to try now. [Laughter.] ' i 

Ms. Berry. I want to make a point that is in my testimony but I 
wanted to call attention to it. No institution 6f higher education 
has ever had i^ l^ederal funds terminated for violating these laws. 
Never. It has never happened. Never. 

Tlje only fund terrninations have been in elementary and secondr 
ary education. And although administrators, including myself, on a 
campus complain about people coming in aild asking questions and 
all the papers that have to be put together and so on, the reality is 
that fund termination, as it's' narrowly understood^ and as it is in 
this resolution, has been more like a sort of^club, sort of to encour- 
age people to do what they Would do any way. ^Most people in 
higher education and education generally want to do what tl^y un- 
derstood tne law to be before Grove, City and what they undwstand 
the law is now. ' . * 

But we're not talking about a landscape littered with institutions 
being terminated all over the place and worried •about that. That's 
just unreal. Ilthought Yd point that but. * " 

Mr. Simon. That is a very good point. If I could comment, also, 
on Mr. Sensenbrenner's concerns on section 504, lA ^earincs we 
held on section 504 a few years ago, the same thing occurred. For 
any institution that shows any willingness to move in the right di^ 
rection, there Was no pressure on at all. There was one small insti* 
tution in Minnesota tnat decided they were simplv going to -defy 
the law. and they were brought in, and after cohsultaticfn, they de« 
elded tne/ were going ta live with the law and start making 
progress. But no funds have been out off. I think that's an extreme- 
ly important point. 

I thank all three witnesses and I apologize to my colleagues for 
not being able tb stay for the rest of the meeting here. ^ 

Mr. Edwards Mr. Erlenborn. 

Mr. Erlenborn. Thank you, Mr. Chairman. 
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Let me first welcome my former dblleague from Alabama. John, 
it's very good to see you here in this room again, where you served 
so ably. 

Mr. Buchanan. Thank you. ' 
* Mr. Erlenborn. Ym sorry I missed the statements of the other 
two witnesses because I was somewhat late getting to the commit- 
tee meeting* ^ , 

Let me nrst say that the word is going abound that the bill that 
Was introduced and is before this cbmmittee is to be passed without 
amendment, and that if anybody tries to amend it that would be 
, considered unfriendly and anticivil rights, Do any of you share that 
thought or do .you beliete tha^ the committee ougnt to work its 
will, improve the bill, and entertain amendments in the normal 
fashion? 

Yes, Dr. Berry. 

Ms. Berry. I don't know if anyone'else wants to comment. 

I do not believe, Mr. Erlenborn, that any changes beyond what is 
^being proposed by the sponsors ought to be made at this time, and 
the reason why^ I believe that is because, gne, all ^ae principles of 
law that have been elaborated in cases in terms of how you inter- 
pret antidiscrimination remedies are still there, are available, 
would apply under* the new legislation, as they did under the old, 
and those are beipg worked out in court decisions where facts are 
brought in and they are debated, and some of them are very sticky 
issues, trying to figure out what precise remedy to us^ in a case. 
, I thin^ debates over amendments would^ in fact, delay passage. 

As I pointed outJn my testimony, since February when the decl-^ 
sion was handed dSwn, there has been An interruption of the en- 
forcement effort in the Department of Education. I have statistics 
cited, in my testimony %which I forgot to ask be put in the record, 
but I hope there would be no objection to doing so. ' 

But ini any case I don't know now much more has happened since 
April 18, which is the date that those statistics ran to, and I think 
that it would be unfortunate to have a protracted debate that 
would cause people^s education to be interrupted and all kinds of 
things happening, without addressing the narrow purposes that are 
in this bill. Then if someWiy wants to address something else, let 
them do that some other time. That would be my view. 

Mr. Erlenborn. Well, let me say that I don't know of any legis- 
lation that's gone through this committee that's taken months and 
months to mark it up. It usually takes a day or two. And, very 
frankly, I think we were elected to do our job as legislators to look 
at legislation carefully and improve it, make it better, if it needs 
amendnient, in our opiHton. I don't think that any legislation that 
is introduced ought to be sacrosanct. The draftsmen may have 
missed something. They mky have misinterpreted something. 
Maybe if more care had been given earlier, when title IX was 
passed) we wouldn't have had the dispute that was' the* subject 
matter of the Supreine Court decision just recently. 

SO) I would hope that the organizations that support this would 
not consider it . unfriendly if people tried to do the job they were 
elected to do, that is, to legislate^ and to pass judgment on legisla- 
tion and then improve it before sending it out to the floor for pas* 
sage. I think it ought to be subject to amendment there too, rather 
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than being put on the suspension calendar to avoid th6 full legisla- 
' tiv$ process, and prohibit Members from offering amendments if 
they so desire. .j , i. 

*■ Let me make a comment that niay parallel what I said the other 
day in the hearings here. But i welcomed the decision not because 
I'm anticivil rights, but the Grove City College decision, I think, 
was a blow for— or against— newspeak. We had before us, when 
title IX was passed, legislation that did say that we could cutoff 
funds to the institution. That was not adopted. The legislation that 
was adopted and became title IX said "program or activitjr," and 
people have since then wanted us to interpret the words "program 
aha activity" to mean "inBtitution." Very frankly, I think we are 
artisans here, as makers of the law. Our tools are words. If we 
blunt our tools in that fashion to make things mean what the clear 
meting of the word would not indicate, merely to attain what we 
consider to be a desired end, I think we're blunting our tools to the 
point where we cannot be effective, just as if a carpenter were to 
blunt his saw, or damage his hammer. * 

I just don't think that we ought to try to accomplish our ends in 
th^ lawlby twisting the meaning o^words b^ond what the normal , 
meaning would be. . 

Father, how do you react to that observation? 

Father Byron. Well,* I quite agree. I think I sat in this same 
chair testifying on H.R. 31, math and science, and we were talkirig 
about, in a general sense, about the condition of education. I re- 
member 'saying then that the world moves on words and numbers, 
and we have to have competence in* managing both words and 
numbers if we want to get progr#8s» And it seems that this great 
Congress moves an awfUl lot on^words, and precision there is im- 
*portant. , . 

So, I would! suspect that your point that you re makmg now 
would relate to the question of amendments that would clarify the 
intention for the application of , the legislative principles upon 
« which we^all agree. Just make it clear. That would not be inappro- 
priate. ' . . , , 

But to widen the field for legislation by this occasion migjit be 
inapprm)riate. Clarity is welcome. 

Mr. Erlenborn. John. , 

Mr. Buchanan. Thank you, sir. I will say. to my distinguished 
former colleague that I would hesitatcf to say that anything is un- 
improvable or tell legislators not to legislate in any way, and the 
Congress should be more precise. 

In my judgment, the totality of the legislative history would sug- 
gest that this legislation fulfills the intent, at least of most of ua 
who were participating in the jprocess, but obviously the Court did 
not find our words to say that. So, I personally strongly urge the 
passage of this legislation. These words spell out very clearlv what 
at least was my intent in the first place, and I think that of many 

others. , , 4 , i , • , 

But on the subject of amendment, I would urge that this legisla- 
tion be expedited in every way that is reasonably possible, because 
it is late in an election 'year session and this is a case where justice 
delayed is justice denied in certain cases, in the first place. Jn the 
second place, we face a situation where there is already confusion, 
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suspension of enforcement activity, and there would be room for 
great deterioration should we wait until the next Congress to 
remedy this matter. And I really think expeditious action is called 
for and may be difficult to achieve, but I think it will be worth that 
difficulty, considering the magnitude and the seriousness of the 
' matter at hand. 

Mr. Erlbnborn. I think it's the intention of all of those who 
drafted an^ support this legislation to give the broadest possible 
application of this civil rights law to colleges and universities, and 
other institutions of education. 

Why, in your opinion, do we not just say that we cover all of 
these institutions, rather than tie it to the receipt of Federal 
funds? Do we have a constitutional inability to extend the civil 
rights reach of the law unless we condition it on the receipt of Fed- 
eral funds? Is there a necessity to tie this to the receipt of Federal 
funds? Or could you broaden this and bring everybody under your 
scope by removing that as a condition and just say every institu- 
tion is subject to the reach of title IX? « 

Ms. Berry. Well, Mr. Erlenborn, public institutions, of course, 
are subject to the 14th Amendment. But private institutions are 
not. public institutions and there is no state action involved. Or one 
could argue that there isn't, depending on what the facts are. And 
so' you have a different problem. So, tying the receipt of Federal 
ftinds is a narrowing provision, to keep fbom broadening itjjto pur- 
poses where people would privately like to discriminate, without 
anyone else's moneyfcvolved. Ai| much as I dislike private discrim- 
ination personally, #1 permit people to privately "do all kinds of 
things, it they're doing it in privacy. ^ 

The receipt of Federal funds means that private institi'tions can 
be covered, although public ones might be dbvered under the 14th 
amendment, at least in race cases. In sex cases there, is some diffi- 
culty, as you know, becaus* we don't have an equal'fights amend- 
ment. So the Federal funds limitation serves to narrow in one 
sense and to broaden for private institutions in another. ' 

Mr. Erlenborn. Well, let me Just make a last observation, that 
the ingenuity of the mind of man:, plus the broad scope of already- 
existing Federal legislation, dispensing Federal flinds throughout 
our society, would lead me to believe that there's hardly anyone, if 
anyone, who won't some time or other be brought under tlie um- 
brella of title IX, because there is hardly any activity or any person 
who isn't, in some way, directly or indirectly receiving the benefit 
of our Federal largesse. So, maybe tt's a distinction without a dif- 
ference. 

Thank you, Mr. Chairman. 

Mr. Edwards. Mr. Hayes. 

Mr. Hayes. Mr. Chairman, I wasn't here and didn't have th^ op- 
portunity of hearing the testimony of all of the witnesses. But as 
my colleague, the Honorable IVfr/^rlenborn was questioning the 
p&neHsts, I was somewhat disturbCT^y what I thought was an im- 
plication that there is sort of a play on words here. I think there's 
more involved tfen just the usage of words. I don't know whether 
you wanted to lea ve that impression. •, 

112 



,106 

I happen to feel that there's a conscientious attempt on the part 
of ceHain elements in Government, to negate the full impact of thf 
Civil Bights Act, and some of these suhsequent changes in that act. 

I happen to feel, and I think a lot of other people do, that it ^as 
by design that the passage of— the Supreme CJourt decteion ne^at* 
ed, to some extent on purpose, the impact of title IX under .the civil 
rights statute, and to me I don't Jcnow of any other remedy, if you 
aren't going; to withhold funds. Is there another remedy to stop this 
kind of violation? 

In my opinion, I don't think there's any denial of the ftict that 
the decision that was handed down states, essentially, that a col* 
lege may not discriminate in its financial aid j^rogram, hec^se it's 
covered. by title IX. But the college can discriminate in academic 
departm^ts, admissions, and other functions, without a risk of 
losing Federal funds. 

To me, if we don't enact the proposed legislation to stop this kind 
of practice, we ourselves are permitting furthei* discrimination in 
these areas. 

Mr. NiBLSON. Would the gentleman yield? 

Mr. Hayes. I'd be glad to yield to the gentleman! 

Mr, NiBJJSON. Perhaps you wanted to respond directly? Ill yield 
to you first." , 

Mr, Erlenborn. Yes, I would, if you would yield, my colleague. 

Let me say that if you got the impression that I. was usin^^plfty 
on words, I think that you have a rtisimpression. My argtment is 
for lei^slating with cterity and nSy arfeument is also that if we have 
dotie something that is less than dear, rather than to twist wordd 
to mean something that they would not jatherwise ordinarily mean, 
to accomplish our purpose, that we amend th^ legislation and 
make it clear. 

If we engage in making true mean false and black mean white, 
pretty soon nobody's going to know how to communicate one to the 
other. I think that clarity in the use. of the English language, and | 
guess I'm just a nut on this point, is terribly, terribly Important. I 
get personally kind of upset when people misuse the English lan- 
guage and begin to make words so foggy and fusay in their mean- 
ing that we cannot clearly communicate one with the other. That 
is my argument, rather than some sort of eute play on words. 

I hope the gentleman was not under that mistaken impression- 

Mr. NiELSON. Mr. Chairman. 

Mr. Edwards. Mr. Hayes has the time. Does the gentleman 
yield? 

Hayes* I will yiold* 

Mr! Edwards. The gentleman yields to the gentlewoman fpom 
San Francisco,A3A. 

Mrs. Burton. Wouldn't you say, Congressman Haves, that the 
new piece of legislation, H.R. 5490, will really clarify title IX? 

Mr. Hayes. That's precisely fight. , 

Mrs. Burton. And this Is why we are for it, you and I, and the 
chairman, Mr. Edwards. . 

Mr. Hayes. I would say that exactly but I'm not too sure if my 
colleaeue. Mr. Erlenborn, is for it, based on what he said. Maybe he 
can clarity that position for me. Are you for or against H.R. 5490/ 



11-3 • 



107 

Mr. ERtBNBonN. Well, if my colleague would yield, let me say 1 
have carefully not said yet whether I'm for it or against it. [Laugh- 
ter.l 

Mrs. Burton. The language is clear, Mr. Brlenborn, in this bill. 

Mr. E«U!NBOKN. Well very ft'ankly, I haven't sat down and read 
the language yet. My observation is that instead of going thf ough 
the exer^ we had earlier this year, in passifte a resolution in the 
House to try to influence the Supreme Court's decision, fcrr them to 
refd "program and activity" to mean "institution." instead of 
«Kang through that activity, we could have then, or before then— ' 
mng agb— amended this law. We didn't have to wait for that Su- 
preme Court decision, if we knew there was a difficulty in the in- 
terpretation. 

Ms. BiRRV. We didn't. 

Mr. Irlenborn. Now, I have not said whether I'm for or against 
it because I m one of those who likes to hear the witnesses without 
having closed his mind already. 

Mrs. Burton. Well, I have another view about the Supreme 
»Court. but we won't dobate it now. We will do it after November. 
[Laughter.] - 

Ms. Bbrr^. Mr. Chairman. 
♦ Mr. Edwards. Dr. Berry and then I recognize Mr. Nielson. 

Ms. Berry. I only wanted to say that in looking at the proposed 
legislation it uses the term "recipient" instead of "program or ac^ 
tivity. " "Recipient" is already defined in the regulations, and has 
been denned for years. And so putting the word "recipient" there 
meaning the same thing it means before, shouldn't cause any con- 
fusion, sincfe we've been using it all this time. 

And I would say that none of us knew that there was any prob» 
Jem with the language, until the Supreme Court s^id so. So, if we 
hjftd known there was some problem with it, maybe we would have 
been doing something. 

But when I was an administrator of those programs, I didn't 
have any problem trying to figure out what it was we were sup- 
posed to be doing, under the relevant Supreme Court decisions 
before that time, andihe lowen court decisions, and the admlnistra^ 
tive rules. 

I think putting the word "recipient" in, constitutes very minor 
changes in the bill, and those minor changes go to simply that kind 
of definition, and using a definition that, we're used to using, I 
think, ought to help clarify it dnce and for all. 

Mr, Erlenborn, If I might respond, I think the Orove City case 
and others have been in tlie courts for some time, before the Su- 
preme Court rendered its decision. So, I think we all knew there 
was some dispute as to the meaning of those words. We didn't have 
to wait for the Supreme Court decision to come down to reveal 
that. 

So. I think the lack of legislative activity was not because we 
didnt understand there was less than full clarity in th& law. 
Rather, it was a disinclination to subject this to the legislative 
process again and attempt to attain the end that was desired 
through reintewretation m the language of the statute. 
. Ms. Berry. As Mr. Erlenborn knows, Mr. Chairman, the Con* 
gress did act while the case was befbre the Supreme Court, in a res- 
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olUtion that's, what, 400 and something people in the Housfe signed 
on it, that I think Cpngresswoman Schneider introduced? 

Mr. Irlbnborn. Yes. I referred to that a moment ago. I'm quite 
aware that we passed that resolution and we did it to try to influ- 
ence the Supreme Court. And I think it's very, very healthy that 
that independent branch of government remained independent ajad 
reridiered life decision based on the way they felt rather than the 
j|ifluence, the pressure, applied by this oody. 

Again, I kind of jealously guard that separation of powers and 
I'm glad to see that it still works. 

Mr, Edwards. The gentleman from Utah, Mr. Nielsen. 

Mr. NiELSON. Thank you. I'm glad the minority, in this case the 
low-ranking Republican, gets a chance after everyone else is 
through. 

Let me say a couple of things that site on my mind. I sliould let 
you know I was a professor at Bngham Young University for 25 
years, and that university was involved in title IX proceedings. 
Title IX at one time indicated they had to revise their athletic fa- 
cilities to provide gang-type showers for women, or else stall show- 
ers for men, which seemed ridiculous at the time. 

Our president. Dr. Cakes, who was later a supreme court justice 
in the State of Utah, fought that all the way up. He finally lost it, 
because they said, "You are receiving Federal aid, because you 
have some Federal contracts. You do reseal-ch for the Government 
and you get money for that. Therefore, that's Federal aid." And 
that was .a broadening of the original idea. . * 

Let me indicate, I have no quarrel with Mrs. Berry. I have 
known about you f6r a long time. I worked with Ted Bell and we 
have calked about you for a long time. So, I've known you for many 
years. [Laughter.] ' . 

Ms.. Berrv. I haven't had the pleasure, of knowing you, though. 
Now I do. 

Mr. NiELSON. All right. I have no quarrel with your comment 
that Federal, funds should not be used to promote activities which 
discriminate, or which limit access. I have no quarrel with that. 
What I do have a problem with is why you say that the narrow 
interpretation ot Grove City was in violation of the m«^ority of Con- 
gress, when the majority of Congress passed it— in terms. of pro- 
gram, not institution? 

As I indicated, as Mr. Erlenborn mentioned, the amendment to 
call it institution was rejected by this committee, of which Mr. Bu- 
'chanan was a member. It was specifically "program," and that's 
what it said. That's what Orove City said. So, why do you say it was 
in violation of the majority of Congress? Are you talking about 
when it was passed or in the sense of Congress just a cojtiple of 
months ago? 

Ms. Berry.' I am saying that since—— 

Mr. NiELSON. No, just which? Just one word. 

Ms. Berry, Neither. I am saying. Mr. Nielsen, that since the 
1964 Civil Rights Act was passed, and title IX was based on that,^s 
the Court recognizes .md I think everyone does, there have been 
rfumerous regulations that have been adopted that the Congress 
has reviewed and has not objected to, and as the Court, says, you 
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'cannot always say if you don't object, tihat means you approve, but 
there is some weight to that. 

There have been opportunities for amendment that haven't been 
done. There s b«en enforcement by OCR and the education pro- 
grams. It has bee^ reviewed by both the authorizing committees 
and the appropriations committees of this Congress tfine and time 
and time and time again, and it's a sustained pattern of interpreta- 
* tion that that was what was meant. 

Mr. NiBi;80N. But that^ not what you said. 

Ms. B«RRy. That's what I'm si^ng. 

Mr. NiELSON. If I may reclaim my time, that's not what you've 
said. You've said, "Narrow interpretation of Grove City was hi vio- 
lation of the thinking of the majority of Congress." And I'm saying, 
- do you think the majority of Congress when the bill was passed or 
the majority of Congress during its last resolution a coupI@^f 
months ago? 

Ms. Bmm. Both. ^ 

Mr. NlELSON. Then if the m^ority of Congress believed it should 
be the entire institution, why didn't the Congress adopt that 
amendment to put it "institution"? 

Ms. BiRRY. B^ause they thought "program" would pover it."' 
That's my reading of what the Supreme Court opinion said, both 
the mdority and minority. 

Mr. N1EL8ON. What you are saying is to be sufre they should have 
said "Institution" in the beginning? 

Ms. Berry. No. I didn't have any problem with them not saying 
that because I always understood "program," both as an adminis- ( 
trator on campus and in the Government, as meaning the entire J 
institution, which is what I infer, and the Court did too, that the ^ 
Congress meant at that time. 

Mr. NiBLSON. I agree with Mr. Erlenborn. I think what we need 
to do, instead of making a resolution to say we disagree with the 
Supreme Court; or we think the Supreme Court should do thus and 
so, we should go back to title IX, shake it up from top to bottom, 
and revise the whole thing so we know precisely what we mean. 

The second thing I wanted to mention to Mr. Buchanan, your 
statement, you believe title IX would become meaningless unless 
H.R. 5490 is adopted. 1 think title IX has an awful lot in it which is 
defined and everyone knows how to use it, that has nothing to do /* 
with the Orove City case. In the vast ms^ority of cases the school 
receives a good deal of aid and there's no problem. The Orov€ City 
case, in my interpretation, a nonattorney, but the Grove City ease 
flimply said that Grove City does not receive Federal funds as att 
entire institution. It just has selectivity to certain programs, aid to 
students and^o forth, and therefore should not have to come under 
the Federal umbrella in the broad sense. 

I think Mr. Erlenborn's comment to you, which I guess, I think, 
was facetious, but he said, "Whv not have all institutions covered, 
whether or not they get aid?'\ I guess what I'm saying is do you 
really believe title IX is ineffective without this bill? 

Mr. Buchanan. I believe that it is demonstrated that enforde- 
ment activity has virtually (seased, that ohere is great confusion on 
the subject. In response to your earlier question, I would point out 
that there were a number of amendments offered to specifically ex- 
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elude areas. Some passed, like beauty contests, father-son and 
mother-daughter events, Girl Scouts, Boy Scouts, YWCA, YMCA, 
and^ — - * ^; 

Mr. NiBLSON. I understand. Your point was well taken there. 

Mr. Buchanan. And others failed. Which at least indicated the / 
intent of broad coverage. 

But the problem is, with the present corffusion created byHhe 
Gfove City case, I think that if would be very difficult to have 
meaningful enforcement activity, and I think, further, that Con- 
gress intended one thing and now the situation in law is something 
else. ' 

And, therefore, for what Congress intended to be restored, and 
for what justice requires to be achieved, this legislation needs to be 
passed and this clarification. li 

Mr. NiELSON. But as I mentioned earlier, GrSe (pity has been 
tefore us for quite a while and before that Brighajfn Voung Univer- ^ 
sity had a case that lasted for several years, stai*mg ifi 1975. So, 
this is not new. Why did we Wait u^til 1984 to fix what was obvi- 
ously a problem with the law? Why did we wait until 1984 to do it? 

Mr. Buchanan. I think many people do not believe there was a, 
problem with the law. * 

Mr. NiELSON. In spite of the largest private university fighting it 
all the way? 

Mr. Buchanan. People take, people £o court and institutions go 
to court- 
Mr. NiBLSON. This is riot a person. This is a 25,000-student insti* 
tution, the largest private institution in the country, and they won 
at every level except the Supreme Court. I think that indicates 
there^s some question about the law. fm just asking why wasn't H 
done prior to this? ♦ 

Mr. Buchanan. I would respectfully suggest thai if you were to 
look at the court dockets and see the number of ca^es and the vari- 
ety of those cases that arisie, if Cbngress'were to try to change the 
law every time someone challenged l^guage, it would be a very 
busy scene. 

However, I welcome this clarification^ if there are those who 
maintain it to be & strengthening, and I m not sure I believe that 
to be the case, I would welcome a strengthening of the law, because 
if it were in my power to end discrimination in these areas in all 
cases, throughout the country, I would be very pleased for that to 
be the end result. 

I will Bi^y to the gentleman, and I grew up with this undorUned 
in my consciousness, those who are born blind are not as blind as 
those who are blinded by bigotry. And there*s not an institution in 
this country closed to racial bigots. 

Those who are in wheelchairs are less crippled than those who, 
by sexism, fail to understand that God may ^ve the gift to discover 
the cure for cancer to a wonian, not a man, and therefore It's kind 
of important to educate women. 

And I would, therefore, urge on behalf of the young and the old 
and the black and the white, and the male ana the female, and 
blind and the lame of this society, that these committees, and that 
Congress act in this manner, to guarantee our opportunity to 
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become what is in us to be, so that we can give our country what 
we have to give it, and that really is what this is all about. 

Mr. NiELSON. Let me ask the question then. Don't you think that 
should apply to all institutions, then, not just those that get Feder- 
al aid? 

Mr. Buchanan, I would love for it to apply to all institutions and 
all classrooms in America. 

4 Mr. NiELSON. All right. Now, the second question. / 

Is your opinion, your interpretation, your recollection, the same 
as Mr. Erlenborn's, that they ^did discuss ^^institution" versus "pro- 
gram'* and decide to go with "program?" Is that your recollection 
as well? 

Mr. Buchanan. I was not a member of the Committee bn Educa- 
tion and Labor in 1972. 

Mr. NiELSON. But you were a voting member of the House? 

Mr. BucHAi^N. I was a voting member of the House, and I did 
vote understanding that 'the intent was broad coverage, and there 
were many attempts to limit that coverage, which indicated others 
thought it was broad coverage. 

Mr. Erlenborn. Would the gentleman yield? 

Mr. NiELSON. Yes, Til yield. 

Mr. Erlenbori^. I don't remember the entire legislative history 
but my recollectibn is we didn't have a specific amendment offered 
here in this cornmittee orieven in the House. Rather, the first* yfer- 
sion, as introduced- by Senator Bayh, had the word "institution." 
That was offered as an amendment and was then rejected on the 
issue of germaneness, 

The second version that then, ultimately, becahie the law 
changed the word "institution" and used the phrase "program or 
activity" instead. And the general rules of construction are that, 
when you make a change, it's tor a reason, that if you leave bne * 
phraseology and adopt another, it's to indicate that you are doing 
something different or you mean something different. 

My whole point here this morning and the other day was not to 
pass judgment on this legislation— and bv the way, I applaud your 
statement, John. I would thoroughljr enoorse it, as you know— but 
rather, to argue that— and maybe this is my Jesuit training coming 
out. Father, but the end does not justify the meaife— if we agree on 
what it is we want to accomplish, I think that we could also agree 
that we ought to do it in an open, straightforward, way, without 
the machinations of "newspeak," say*ng black means white and 
"program or activity" means "institution/' 

Mr. Buchanan. Mr. Chairman, the gentleman from Illinois 
knows that he is one of the Members of Congress I greatly admire, 
in his integrity and his honest intent, There can be no question of 
that. And, as usual, he has spoken eloquently and well. 

I would suggest that it is my conviction that if the language of 
this legislation is thoroughly studied, you will find it a good 
remedy to the very thing to which you raise objection. It is certain- 
ly clear language. And, therefore, I would urge your favorable con- 
sideration of this. 

Mr, Edwards. Well, we thank all the witnesses for very helpful 
testimony. 

Ms, Berry. Thank you, Mr. Chairman. 
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Mr. Edwards. Our next two witnesses will constitute a panel Dr» 
George C, Roche III. He is president of Ilillsdale College in Hills- 
dale, ML And Mr. Bruce Hafen is presment of Ricks College, and 
he is speaking on behalf of the Association of Independent College 
and University Presidents. Without objection, both statements, in * 
full, will be made a part 0f the record.* 

I believe that Dr. Roche is first. 

[Prepared statement of Dr. George C. Roche follows:] 

Prepare^ Statement of George Roche, President, Hilusdale 
College, Hili^dale, MI 

I appreciate the opportunitv to testify before these assembled sub-committes this 
morning. The bill under consideration, H.R. 5490, the ''Civil Rights Act of 1984;' is 
meant to clarify the intent of, and close certain perceived loopholes in, several exist- 
ing statutes including Title IX of Che Education Amendments of 1972, Section 504 of 
the Rehabilitation Act of 1973, the Age Discrimination Act of 1975 and Title VI of 
the Civil Rights Act of 1964. ' ^ 

My credentials to testify on this legislation are not so much personal as in^titu- 
tionaL As president of Hillsdale College in Michigan, I have the privilege of iip{>ear- ^ 
ing today on behalf of an institution which eixjoys an unparallel^ 140 year record 
of commitment to individual dignity, equal opportunity, academic freedom^ limited 
government and the self-responsibility of tree men and women associating to 
achieve their purposes in private, voluntary ways. 

In particular. Hillsdale can submit for your consideration the sobering lessons of 
its nine-year ordeal of litigation and bureaucratic harassment under a tortured in- 
terpretation of Title rX--an ordeal that could be re-enacted thousands of times 
throughout our society if this bill becomes law. 

I might add that my personal experience with the subject under consideration 
today also includes having served since 1982 as Chairman of the National Council 
on Educational Research, a policy-setting body within the U.S. Department of Edu^ 
catidHt and having authored 5t^*'eral«books in this field. Education in America (1971) 
analyzed the current stale reaching and learning in this country and anticipated 
many of the findings of celebrated 1973 Presidential Commission Report* ''A 
Nation at Risk.*^ The Balancing Act: QwcYa Hiring in Higher Education (1974) ex- 
plored the harm being done to free inquiry by reverse dfscrimination policies. Amer- 
ica By The Throat: The Stranglehold of Federal Bureaucracy (1983) explored the dy- 
namics of growing government power at the expense of the private sector and the 
individual. 

H.R. 6490 has been impressively. titled the "Civil Rights Act of 1984.'' Thir title 
certainly commands our most respectful attention. After all, it was exactly thirty 
years ago today, a few hundred yards from this spot, that civil rights received an 
historic affirmation when the U.S. Supreme Court handed down its ruling in Brown 
vs. Board of Education. 

The self-evident truth that all men are created equal, proclaimed by Jefferson and 
The Declaration of Independence and pushed forward sig^ficantly yet not conclu- 
sively by Lincoln in the Emancipation Proclamation, gained new meaning and force 
for Americans of all coloits and both sexes in the 1954 Brown decision. The wake of 
federal, state, and local government power was decisively shifted in one stroke on 
that May morning— shifted at long last away from the sidfe of ut\just, unequal treat' 
ment of persons according to irrelevant labels and categories, over to the just, right, 
and moral side of impartial treatment, individual merit, and equal opportunity for 
all. 

The ensuing three decades have been a long road of implementation for the origin 
nal color-blind principle of the Brown decision, of course. There have been other leg- 
islative and judicial milestones along the way-^many moments that we can be 
proud of as a nation. There have also been unfortunately a number of wrongl^urns 
in 'the road, moments of losing the clear principle and slipping back to the old injus* 
tice under new disguises. There have been moments when the very principle of 
eaual rights for all has been violated* turned completely upside down, in the name 
or equality itself. As patriotism and the flag can sometimes become the refuge of 
scoundrels, so the rhetoric of civil rights is sometimes appropriated by the power 
hungry and the seekers of special privilege through government intervention on 
their behalf. All of us who cherish the genuine article called civil rights and equal 
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troatment bear the obligation of vigilance against such counterfeits as these/coun* 
terfeits which both dishonor the concept of equality and visit very real harm upon 
individnals in our society as well as upon the institutions which helped provide 
structure and meaning in the lives of individuals. 

Mr. Chairman, after careful study of the proposed legislation, I would have to say 
with sadness that to call this bill the "Civil Rights Act of 1984" reflects no truth in 
labelling. 

The bill would enforce not civil rights, but civil wrongs. Those wrongs would be 
perpetrated upon institutions both large anfl small, both public and private, 
throughout our society. Schools and colleges, hospitals and clinics, agencies of state 
and local government, large corporations and the corner grocery store, all would be 
subjected to vague anti-discrimination Ashing expeditions by federal enforcement of- 
ficials operating in a climate of perpetual suspicion and often without clear jurisdic- 
tional boundary even between one federal enfprcement office and the next. 

The financial, administrative, and psychological cost of doing business and deliv- 
ering necessary services would be signifiq^ntly increased for ail the entities I have 
named. Inlhe end, the burdens, the penalties, and the inconvenience would rest 
most heavily on the individual citizens who look to these entities for services— a?id 
as usual, the citizens who are the most disadvantaged would feel the effects most 
sharply. More often than not, these would be members of racial minorities, or 
women, or handicapped people, or the elderly— the very persons this bill purports to 
protect. 

And for what?. To ensure that no one is discriminated against, that no one is 
treated unfairly. The goaj is a noble one, but th§re are already ample statutes, en* 
forcement bowers and court ^ rulings on the books, to see the goal progressively 
better realized. There comes a point at which granting ever broader enforcement 
powers to government and Imposing ever more stringent reporting and compliance 
requirements on our public and private institutions, begins to b^ome counter-pro- 
ductive. That point has been reached with the bill presently under consideration. 

As Professor Harvey Mansfield of Harvard recently put it, many aflfirmative 
action programs and other anti-discrimination activities of government have become* 
in the 1980s, attempts to kick down a door that is already open. That kind of kick- 
inp, blindly continued in response to interest group pressures or rhetorical abstrac- 
tions rather than in proportion to genuine need,, is bound to hurt someone. In this 
case, i submit that it hurts both those who are in the process of passing through the 
open door of equ&l opportunity in our society .and those officials already working in 
good faith to hold the door open, and in fact it may even hurt the very structure of 
the door itself. 

That is, this blind pursuit of social perfection, this snowballing aggrandizement of 
federal power and proportionate subjugation of every other institution to such 
power, is beginning to weaken in a very real way, the pluralism, diversity, and 
broadbased institutional stability of American life, the stability and adaptability 
that have been the source of our marvelous openness and youthfulness as a society 
over the past two centuries. 

The Supreme Court, rising in the case Grove City College v. Bell this past Pebru- 
airy 28, acted with a measure of sensible recognition that the remedy for actual or 
potential discrimination must be proportionate to the harm such discrimination 
might do. Specifically, the court ruled that the monitoring of nondiscriminatory con- 
duct by a college or university under Title IX is program specific— that it does not 
extend throughout an entire institution by virtue of grants to one particular depart* 
mentor activity within the institution. 

Now, in an election year rush to set aside this sensible rulintr, the present le^la^ 
tion has been drafted in breath takingly broad terms— whether bv design or careless- 
ness I have no idea— but nonetheless with the very real effect of sweeping away the 
program specific limitation, not only within education, but also in all of the other 
areas and institutions I mentioned a moment ago. 

Taking stock of the federal bureaucratic aggrandizement certain to (low from en- 
actment of the bill in its present form, and of the corresponding congestion and de- 
moralization within many other institutions thus subjected to the heavy hand of bu* 
reaucratic monitoring, we can safely lay that the cure being proposed here is far 
worse than the disease which the sponsors of the bill have diagnosed— if in fact the 
diagnosis itself is even correct. 

And I must oersonally disagree with that diagnosis as well, Mr. Chairman. Judg* 
ing by the yardstick of limited government as laid down in the Declaration of Inde- 
pendence and the Constitution of the United States, judging by any measure of a 
healthy balance between the public and private sectors in a free society, I believe 
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we must conclude that legislative action in response to the Grove City decisip^ 
ought to be just the opposite of what the present bill envisions. / 

The concept of program specificity is reasonable and sound. The Congress should 
if anything reaffirm it with legislation, not supersede it. 

It is the other half of the Grove City decision, much less noted in the press and 
here on Capital Hill, which urgently needs to bie overturned. I refer to the unani- 
mous holding of the court to the effect that something called "indirect aid" to a col- 
lege or university (and hereafter, should the present bill pass, to countless other in- ^ 
stitutions as well) occurs whenever an institution accepts from one of ita stvidents, 
customers, or clients, a dollar which that private individual cweived fVom some fed- 
eral assistance program. This "indirect aid/' the court ruled, subjects the recipient 
institution to federal control every bit as much as the institution's own direOt ac- 
ceptance of fedt^al funds would do. I believe that it is difBcult to overstate hov^ per* 
nicious and how widespread would be the effect of allowing sucb-a doctrine to stand 
as the law of the land, let alone extending that doctrine through the present bill to 
cover vast new areas of activity which w^re previously underst^ as private. 

One of the great sources of stren^h for America has been our status as an open 
society. Within that society the individual hadl||en free to provide for himself and 
his family, to compete with^thers, or to comnine with them in private voluntary 
associations. We have been free to Bupi>oft those professions, businesses, schools, 
hospital or churches which best met our individual needs and preferences. In other 
words, we have prospered with competition and voluntary association, with the pri- 
vate sector in all its diversity. « 

We have done this in America, not through any commitment to an abstract ideol- 
ogy, but because we found it to be a system which works well. In the words of 
George Santavana, "The American people have made a philosophy out of not having 
a phflosophy. * We have found that the system works not only in the production of 
wealth, but also in the redistribution of wealth intp all those channels of society 
where people felt it would yield the greatest results. We have proven thfflb when 
men have tnjught to form those private^^ voluntary arrangements which solve their 
problems ana%eet their needs, both they and society will prosper. 

The system has worked beautifully bey^d the wildest dreams of the most Utopian 
social planner. But it has worked precisely because we have allowed these voluntary 
associations the right to cqmpete, the right to be different and .the right to be 
uniquely themselves. When cbmpetin^ services are available, people have a choice 
and every choice extends freedom a little further. Competition and voluntary asso- 
ciation change freedom from an empty battle cry into a vital part of everyday life. 

Such freedom gives people the opportunity to make decisions on the basis of their 
own needs and preferences. And those decisions are not merely an additional free- 
dom—they are freedom itself. When we have real control over our lives and prefer- 
ences-~over how we earn a living, worship our G6d, educate our children— real free- 
dom is pr/^nt. In the absence of such choices, words like freedom become meaning- 
less abstractions. 

Competition and voluntary association, sometimes ca\h)d the private sector here 
in American society, have done more to provide the essential mechanism of freedom 
than any other single element in our national make-up. We Americans have made 
freedom work. Those most progressive occasions in American society, in the best 
sense of the word, have been those occasions when our society was most trulv free. 
And it is the private sector which has made this possible. Sweeping away all aistinc* 
tions between the private and public sectors threatens that political, economic, and 
social success. 

Not too many years ago Hillsdale was assured by government planners and by 
many educators throughout the nation that government subsidy of education would 
not bring government control. How distant and dated such assurances seem now. 
Those institutions which h ave chosen to sup at the government table now find that 
they are subject to a great and growing mass of bureaucratic control. National 
social engineering projects on the part of the public sector are replacing private 
standards with public stardards concerning what teachers are to be hired> what stu- 
dents are to be admitted and what is to be taught in the classroom. Political pres^ 
sures are Rapidly replacing private standards as the arbiter for most educational de« 
cisions undertaken today. 

Limited government is the very cornerstone of our American system. Limited cov- 
ernmetit means that most of the institutions and most of the decisions in a society 
remain private and voluntary, not public and coercive. The "indirect aid** formula 
advanced under Title IX and affirmed by the Supreme Court in Otom City v. Bctl, 
effectively holding that every dollar which had ever passed through federal hands 
continues to carry federal control with it wherever it is spent thereafter, makes a 
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mockery of the limited government idea. It goes far toward erasing any meaningful 
distinction between what is public and what is private in the United States any 



That the Supreme Court should have upheld this doctrine without a single dis- 
sentmg vote is disturbing evidence of how lightly the principles of the Deolaration , 
of Independence are regarded today, even by the constit\i|;ional bodies most sternly 
charged with their guardianship. 

That both Houses of Congress are now moving with ill-considered haste to take up 
legislation for extending the '*'indirect aid doctrine beyond edu^Bon into every 
area of American life, is certainly more depressing still. i^ 

Let me turn now, MSr. Chairman, to Hillsdale College's expertfhce over the past 
c^ecade, under the impact of precisely the kind of legislationattMth the present bill 
w.ould vastly extfend. * 

Hillsdale College has for 140 years shunned both government assistance and gov- 
ernment control 4n order to fulfill its founders' purpose of offering a liberal arts 
education untainted by the restrictions on free inquiry which inevitably accompany 
reliance on governitlent support. ^ 

Pounded by Free'Will Baptist abolitionists in 1844, Hillsdale has always had a vig^ 
orously open admissions and employment policy. •'The first woman in Michigan, and 
the second anywhere in the United States, to receive a Bachelor of Arts degree was 
an 1852 Hulsdale graduate* Blacks were also among Hillsdale's first graduate^, 
nearly a century before it came to Washington's attention to press for open admis- 
sions. . 

Yet despite this record of absolute independence from government fundiilfe of any 
kind, and despite this exemplary recofd of non-discrimination and eqi^l opportuni* 
ty— a record never challenged by the government or anyone else— Hillrfale has 
found itself since 1976 defined as an institution receiving federal aid, through the 
farfetched semantic definition I all/ded to a moment ago. Hillsdale's alleged status 
as. an institution receiving federal aid is based on our enrolling students who receive 
federal grants and loans as indivii^ials, and then elect to apply those funds toward 
their tuition at Hillsdale. When this pretext for the extension of government control 
over our affairs as a private college was first put forward nearly a decade ago, the 
Hillsdale College Board of Trustees formally resolved to resist the intrusion by all 
means available to us. Hillsdale was the original litigant in what subsequently came 
.to be called the case oi Grove City College v. Bell. As mentioned earlier in my testi- 
mony, the Title IX 'indirect aid"^ pretext for government intervention is the affairs 
of Grove City College and Hillsdale College was finally upheld by the U.S. Supreme 
Court earlier this year. 

That ruling appears to present Hillsdale with a stark choice. We can either sign a 
compliance form acknowledging we are subject to federal control— in effect, a blank o 
search warrant authorizing widespread bureaucratic intrusion into our records and 
decision-makltig processes, an obligation for Hillsdale to be considered guilty until 
proven innocent, even in the absence of any allegations against' us. Or we may have 
to disengage from the National Defense Student LoanS, Basic Educational Opportu- 
nity Grants, and other student assistance programs in question, at significant poten- 
tial hardship to hundreds of our students and m^or financial jeopardy for the coU 
lege. We estimate that as many as 800 of Hillsdale s 1000 stu^lents migfit be affected 
by such a disengagement from student aid programs, at a total cost approaching $1 
million per vear. 

Yet Hillsdale College's response, voted unanimously by our Board of Trustees on ^ 
May 11. 1984, remains consistent with our stand for principle since 1844. We shall 
stand on our refusal to sign the compliance forms when and if they are next pre- 
sented to us. And if such a refusal makes it necessary, we shall cease accepting, % 
from any student, tuition dollars with federal strings attached. We shall endeavor to 
make available, to any student thereby deprived of federal aid, equivalent funds 
from private sector sources. 

The Supreme Court's interpretation of Title IX as justifying federal control over 
any institution where individual aid recipients spend their funds, is an Alice-in* 
Wonderland attempt to police discrimination where no discrimination h*uS b^n al* 
leged. All of the dislocations, burdens, injustices, and hardships which t hypothetic 
cally described in reference to the likely effects of the bill you are considering, are 
now on Hillsdale College's doorstep as realities. Yet the fact remains that Hillsdale 
has been extending equal opportunity to women and blacks since well before the 
Civil War. and that its record this regard has never been disputed by the govern- ^ 
ment. Ironically and tragically, by forcing Hillsdale to warn its students away from 
accepting federal tuition aid, as the price of preserving our independence from gov- 
ernment control, the Orove City ruling— and still more so the proposed legislation- 
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threaten to narrow the very conditions of eq^al educational opportunity they pur- 

port to defend. ..... , . ^ j -^u m/r 

Speaking again simply for the one small mstitution I am associated with^ Mr. 
Chairman, I can state that Hillsdale is determined that neither the Court ruling nor 
the proposed legislation will actually have such a discrimina^ry effect in our own 
case. We are committed to replacing any lost federaJ dollars with equivalent private 
resources made available by fair-minded individuals throughout this country who 
have come forward to stand with us in increasing numbers since this case began 
nine years ago. ^ . p .1 

The legisl^.tion before these Subcommittees may pass, or it may fail of passage. , 
Based^n the election year mood that ^ems to prevail, I a'hn not sanguine that the 
legislation will -be rejected. Nevertheless, we at Hillsdale hope to make it clear by 
our example that there is another path Americans can take. The principle of pri- 
vate independence from public intervention, thought severely set back in Congress 
and the courts, can still find ultimate defense in the marketplace. This is the de- 
fense to which Hillsdale College will turn if bur next round of rejection of the Title 
IX coippliance forms makes it necessary. We shall set out to make enrollment at 
Hillsdale accessible to students of every economic background with the sple support 
of dollars honestly earned in the free economy and voluntarily donated to this pri- 
'vate institution, dollars that have never had to be taxed away by the government 
middleman and then redistributed through tuition aid progranid with strings at- 
tached. Thf Supreme Court and Congress seem to be saying, wrongly but unequivo- 
cally, that wherever federal dollars can remotely be 'Construed to go, federal control 
will now go with them. There remains no benefit of the doubt for private institu- 
tions, no grey area. "Hillsdale will therefore have no choice but to step decisively out 
of that former grey area and affirm its total reliance on those priyate sector re- 
sources from which American's strength has always grown. 

If the » proposed legislation passes, this will be the only recourse for many other 
formeriy private institutions which wish to preserve their independence. Unfortu- 
nately, countless other institutions will find themselves too heavily entangled ^ - 
ready with federal assistance to disengage totally as we propose to do. It is especial- - 
ly for the protection of such institutions caught in the middle that the hasty over* 
reaction embodied in the proposed bill must be rejected by the Congress, if clearer 
heads can prevail. r . ^ j 

Ultimately the question comes dqwn to our asking ''What ^rt of society do we 
want?'* If we have no objection to a directed and regulated society, then there will 
he no objection to the bureaucracy operating in the way it does, often making its 
decilions administratively rather than by public consent in elective chambers., 
There can be no objection to it using its powers to discriminate against all alterna- 
tive philosophies and all alternative ideas of service if what we waiit is a regulated 
rfhd Jirected society. Nor can we object to seeing bureaucrats as those who make the 
decisions, defining what constitutes an adequate education, or appropriate healthy 
care. We cannot complain about these things if what we want is'a regulated andT 
directed society. And no protest can be made when we see every passing craae ari*^ 
unbalanced ideology foisted into our service institutions in the name of progress. 
.repeat: No complaint can be made if what we want the directed and regulated 
society. , . , , " , ^. . 

If, on the othei^ hand, we seek a society in whiqh men and \Yomen make their own 
decisions, and have the right to choose institutions <ind services which are compati- 
ble with their own deeply-heldVonvictioris, then' we must sharply limit the power of 
the governmental regulatory agencies, putting that power back in the hands of the 
American people. . . , , . . j , 

' «Do the American people wish to lead their own lives and make their own deci- 
sions, or do we want a Washington bureaucracy to control our lives and make our 

decisions for us? ' « . , 4 .. » tfn 1 1 -n 

I believe the answer to that question is rfelf-evident. Accor(Jmgly Hillsdale will 
continue to contest thp extension of arbitrary and capricious bureaucratic interfer- 
ence with the private ajjfairs of individuals who freely choose to attend our college 
and with- the legitimate sphere of decision-making of the college itself. By the same 
principle, I urRe in the strongest terms that these Subcommittees act unfavorably 
on *he misconceived, mis-named, and dangerous Hegislation now before them. 

I thank the Chairman and the members for this opportunity to present my views 
and those of Hillsdale College. 1 wiil wplcomo your questions on any portion of my 
lesiimony. 
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STATEMENT OP DIt GEORGE ROCHE HI, PRESIDENT, 
mLLSDALE COLLEGE, HILLSDALE, MI 

Dr. EocHE. Thank you, Mr. CHairman. ^ . 

Mr. NiELSON. Mr^ Chairmaifc- 
Mr! Edwards. Mr. Nie^on. 

Mr. NiELSON. May I have the privilege of introducing 'Dr. Hafen? 

Mr. Edwards. The g^tleinan from Utah is recognized. « 

Mr. NiELSON. Dr. liafen is president of Ricks College, which is an 
affiliate of Brigham Young University. I have known hira for 
many) many years. His wife, Marie, was my secretary when I was 
chairman of the department of statistics, anJ I want to personally 
welcome you here, Dr. Hafen. , ^ 

Dr. Hafen. Thank you. 

Mr. Edwards. Thank you, Mr. Nielson. And, Dr. Roche, you may ^ 
proceed. 

Dr. Roche. Mr. Chairman, Td like to request that the full text of 
my more extensive written remarks be included in the record. 
\ Mr. Edwards. Without objection, so ordered. 
Dr. Roche. Thank you. 

My credentials to testify on this legislation are not so much per- 
sonal as they are institutional. As president of Hillsdale C!ollege in 
Michigan, I have the privilege of appearing^on behalf of an institu- / 
tion which has enjoyed an unparalleled 140-year record of commit- 
ment to individual dignity, equal opportunity, and academic free- 
dom. In particular, I think, Hillsdale can submit for your consider- 
ation the sobe ;ing lessons of 9 years of litigation and bureaucratic 
harassment under a tortured intferpretation of title IX, an ordeal 
which could be reenacted for virtually thousands of institutions 
throughout our society if the bill now before you should become 
law. , 

So, I am speaking as the burned dog who dreads the fire. 

H.R. 5490 has been impressively titled "The Civil Rights Act of * 
1984." And this title certainly commands our most powerful atten- 
tion. After all, it was exactly 80 years ago today and a few hundred 
yards from where we are right now. that civil right^^ received a his- 
toric affirmation when the tl.S. Supreme Court handed down its 
ruling in Brown v. The Boapd of Education. 

The self-evident truth that all men are created equal, proclaimed 
by Jefferson in the Declaration of Independence, and advanced sig- 
nificantly, later, in the Emancipation Proclamation of President 
Lincoln gained new meaning and force for Americans of all colors 
and both sexes in the 1954 Brown decision. The wake of Federal, 
State, and local government power was decisively shifted in one 
stroke on that Nlay morning, shifted at long last away from the 
side of unjust, unequal treatment of persons according to irrelevant 
labels and\categories, over to the just, right and moral -side of im- 
partial treatment, individual merit, and equal opportunity. 

The ensuing three decades have b^een a long road of implementa- 
tion fortlf&t original color blind principle. There have been other 
legislative and ^judicial milestones along the way and a number of 
moments of which we have every right to be proud a nation. 
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There also, unfortunately, >ave been a number of wrong turns 
along the way, moments of losing the clear principle and slipping 
back into the old injustice under new disguises. 
' There have even been moments when the very principle of equal 
rights for all have been violated, turned completely upside down, in 
■ the name of equality itself. Just as patriotism and the flag can 
sometimes become the refuge of scoundrels, so the rhetoric of civil 
rights is sometimes appropriated by the power hungry and the 
seekers qf special privilege, through government intervention on 
their behalf. 

All of us who cherish the genuine article called civil rights and 
equal treatment bear the obligation of vigilance against these coun- 
terfeits, counterfeits which both dishonor the concept of equality, 
and do real harm upon the very individuals whose rights we in- 
tended to protect. 

And, Mr. Chairman, after a careful study of the legislation 
before you, I must say with sadness that to call this bill The Civil 
• Rights Act of 1984 reflects no truth in labeling. The bill would not^ 
enforce civil rights but civil wrongs. These wrongs would Uflberpe- 
trated upon institutions, large and small, public and^lnvate, 
throughout our society, schools, colleges, hospitals, clinics, agencies ^ 
of State and local government, large corporations, the corner gro- 
cery store. All would be subjected to v^gue antidiscrimination fish- 
mg expeditions by Federal enforcement officers, operating in a cli- 
mate of perpetual suspicion, often without clear jurisdictional 
boundaries, even between one Federal enforcement agency and an- 
other. 

The financial, administrative, and psychological cost of doing 
business and providing necessary services would be significantly in- 
' creased for virtually all the entities I just named. 

In the end, of course, though, the burdens, the penalties, the in- 
convenience, would rest most heavily on the individual citizens 
who look to those institutions for service. And, as usual, the citi- 
zens who would be most disadvantaged would be members of racial 
minorities, women, handicappfed, the- elderly, the very people this 
legislation intends to protect. And for what? To ensure that no one 
„ . is discriminated against, that no one is treated unfairly? 

The goal is a noble one. But there are already ample statutes, 
enforcement powers, and court rulings on the books to see those 
goals realized. 

There comes a point, where granting' ever-brodder enforcement 
powers to Government, and imposing ever more stringent reporting 
and compliance requirements on our public and private institutions 
begins to be counterproductive, and that point has, quite, clearly, 
been reached in the legislation which is before you. 

Prof. Harvey Mansfield of Harvard recently said: 

Many affirmative action ■programs and other antidiscrimination activities of gov- 
ernment have t)ecome, in the 19808, attempts to Itick down the door which Is al- 
ready open. That Itind of kiclcing, blindly continued in response to interest group 
proseures or rhetorical abstractions rather than in proportion to genuine need, ia 
bound to hurt someone. 

In this case I submit that it hurts both those who are in the proc- 
ess of passing throu,<?h the open door of equal opportunity in olir 
society, and those officials who are w6i'king to keep the door op«n. 
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and in fact, may finally hurt the structure of the door itself. That 
is, this blind pursuit of social perfection, this snowballing aggran- 
dizement of Federal power and the proportionate subjugation of 
every other institution to that power, is beginning to weaken, in a 
very real way, the pluralism, the diversity, the broad-based institu- 
tional stability of American life, and it is precisely that stability 
and adaptability which hais been the secret of our marvelous open- 
ness and usefulness as a society, over the past two centuries. 

The Supreme Court ruling in Grove City v. Bell on February 28 
made a sensible recognition that the remedy for actual or potential 
discrimination must be proportionate to the harm which that dis- 
crimination might do. Specifically, the court ruled that the moni^ 
toring of nondiscriminatory conduct by a college or university 
under, title IX is program specific. But it does not extend through- 
out an entire institution by virtue of grahts given to a single de- 
partment. 

Now, in an election year- rush to set aside this sensible ruling, 
the present legislation has been drafted in breathtakingly broad 
terms, whether by design or carelessness I have no idea, but none- 
theless, with the very real effect of sweeping away the program's 
specific limitation not only in education, but in all the other areas 
and institutions I mentioned a moment ago, taking stock of the 
Federal, bureaucratic aggrandizement certain to fiow from the en- 
actment of this bill in its present form, and of the terrific conges- 
tion and demoralization that will be present in so many institu- 
tions as the result of that bureaucratic monitoring, the cure'Cleatly 
seems worse than the disease, if, in fact, the sponsors of the bill 
have diagnosed the right disease. And I submit that that diagnosis 
IS also mistaken. 

Judging by the yardstick of limited government, as laid down in 
the Declaration and the Constitution, judging by any measure of a 
healthy balance between the public and the private sectors in the 
social order, it seems that the legislative action in response to the 
Grove City decision, ought to be precisely-the opposite of what this 
bill intends, 

It is the other half, thenj of the Grove City decision, not the pro- 
gram specificity, which has been much less noted in the press, and 
herie on Capitol Hill, and it is that portion of the legislation which 
badly needs to* be overturned. 

I refer to the unanimous holding of the Court to the effect that 
something called indirect aid to a college or university occurs 
whenever an institutions accepts from one of its students, custom- 
eis, or clients, a dollar which that private individual received from 
some Federal assistance program. This indirect aid, the court 
ruled, subjects the recipient institution to Federal control every bit 
as much as the institution's own, direct, acjeptance of Paieral 
funds. 

I believe it's difficult to overstate how pernicious and how wide- 
spread the effect of this idea might be, because what it wiirdo is 
open vast new areas of activity to Federal regulation, which have 
previously been regarded as within the private sector. 

Frankly, one of the great sources of strength for America has 
been our status as an open society. Within that society the individ- 
ual has been free to provide himself and his family with a neces- 
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sary living, to compete with others, to combine, with others in pri- 
vate, voluntary association. WeVe been free to support those pro- 
fessions, businesses, schools, hospitals, or churches, which best met 
our individual needs. In short, ,weVe prospered with the competi- 
tion and with voluntary associations, with this private isector I-m 
describinfit, in all its diversity. 

Limiteo governVnent, to put it another way, has been the very 
cornerstone of this system. Limited government meaning that most 
of the institutions and most o{ the decisions in our social order 
have remained private and voluntary, not public, and coercive. The 
indirect aid formula advanced under title IX and affirmed by the 
Supreme Court in Grove City v^ Belh effectively holds that every 
dollar which has ever passed through Federal hands, carries with it 
Federal control, no matter where It's spent thereaiter, and in the 
process makes a moclcer>^ of the limited government idea. It goes a 
long way toward removing anv sensible distinction between the 
public sector and the private. That the Supreme Court shouJd have 
upheld this doctrine without a single dissentit^ vote is disturbing 
evidence of how lightly the principles of the Declaration of Inde- 
pendence are regarded today, even hy the constitutional bodies 
most sternly charged with their protection. 

That both Houses of Congress are now moving with ill-considered 
haste to take up legislation for extending the indirect aid doctrine 
beyond education, into every area of American life, is certainly 
more depressing jstill. 

Let me turn now, though, to the specific Hillsdale experience 
over the past decade, bei^ause I think nere is a clear and speciHc 
demonstration of the impact of what this present biir would vastly 
extend. Hillsdale" is proud T the fact that in 140 years weVe 
shunned Government assistance and Government control^ and in 
the process have been able to offer a liberal arts background that is 
untainted by any limitation on free inquiry, founded by Free Will 
Baptist abolitionists in 1844, we've always had a vigorously open ' 
admissions and employment jpolicy, the first woman in Michigan, 
the second woman anywhere m the United States, ever to receive a 
bachelor's degree, received it on the Hillsdale campus in 1851. 

We had blacks as members of our student body and /acuity 
before the Civil War. We were in the antidiscrimination business 
for over a century before the Federal Government discovered that 
there was a problem. 

Yet, despite this record of absolute independence from Govern^ 
ment funding of any kind, despite this exemplary nondiscrimina* 
tory and. equal opportunity policy, a record which, incidentally, in 9 
years of^tigation with the Federal Governmejit has never once 
been challenged* there's never been an allegation that we are dis- 
criminatory ,\Hillsdale has found itself, since 1975, defined as an in- 
stitution receiving Federal aid through the far-fetched semantic, in- 
direct definition we discussed a moment ago. 

Our alleged status as an institution receiving Federal aid is 
based on our enrolling students who individually receive Federal 
grants and loans, ana then apply those grants and loans toward 
their tuition .at Hillsdale. When this pretext for the extensibn of 
governmental control over our affairs as a private coUi^ge was first 
put forward in 1975, the Hillsdale College Board of Trusteef* decid- 
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ed to resist this with all the means at our disposal We were the 
original litlgatit in what subsequently, in thp Supreme Coux-t ver- 
sion, has now been called the Grove City case. 

As mentioned earlier in my testimony, the title IX indirect aid 
pretext for Government intervention in the affairs of Grove City 
College and Hillsdale College, was finally upheld by the U*S. Su- 
preme Court earlier this year. And that ruling presents us with a 
very stark choice which has a direct hearing on the intention of 
this legislation. We can either sign a compliance form acknowledge 
ing that we are subject to Federal control, in effect a blank seiirch 
warrant authorizing widespread bureaucratic intrusion into bur* 
records and decisionmaking processes, an obligation to consider 
ourselves guilty until proven innocent, everi^ though tliere are no 
allegations that have ever been leveled against us. 

Or, we have the choice of disengaging from the national defense 
student loans, the basic educational opjportunity grants, the other 
student assistance programs in education, at significant F4)tential 
hardship to hundreds of our students and major financial jeopardy 
to our mstitution. We estimate that about a third of our student 
body, on 30 percent or so, 800 of a thousand students, might be af- 
fected by such a disengagement, at a total cost of about a million 
dollars per year. 

But Hillsdale's Response, recent reaffirmed at a board meeting dn 
May 11 of this year, remains consistent with our stand for pnnci- 
pies since 1844. We are goiAg to refuse to sign the compliance 
forms, if and when they are next presented to us, and if such a re- 
fusal makes it necessary, we shall cease accepting from any stu- 
dent the tuition dollars with Federal strings attached. We shall en- 
deavor to make available to any' student thereby deprived of that 
' Federal aid equivalent funds from i>rivate sector sources. 

The Supreme Court's interpretation of title IX as justifying Fed- 
eral control' over any institution where individual aid recipient 
s^end their funds is an "Alice in Wonderland** attempt to police 
discrimination, even in places where no discrimination has been al- 
leged. All the resultant dislocations, burdens, injustices, and hard- 
ships mat I have hypoth^tically described in reference to the likely 
^ effects of the legislation before you are now already on Hillsdale 
College's doorstep as a part of our present reality. 

And yet th^t is at an institution which, as I say, has extended 
equal oppoHunity since befoi;e the Civil War, and it*s at an institu* 
tion where that record has never been questioned, in almost a 
decade of litigation with the Federal Government. 

What will nappen, of course, in this is the potential damage by 
turning students away who are dependent on that aid, as the price 
of preserving our independence from Government control, and 
' thereby a threat to narrow the very conditions of equal educational 
opportunity which the legislation purports to defend. 

Speaking again simply^ though, for one very small college, I can 
state that Hillsdale is determined to press on, that neither the 
court ruling nor the proposed legislation will weaken either our 
stand for equal opportunity, nor our insistence upon institutional 
Independence. The legislation before these subcommittees may pass 
or it may fail passage. Based on the election year mood that now 
seems to prevail, Tm not sanguine that the legislation will be re- 
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jected, but we at Hillsdale hope to make it clear bv our example 
• that Inhere is at least one other alternative path^ the principle of 
^ pdvate independence from public intervention, even if under 
attack in the courts and the Congress, caa still find ultimate de- 
fense in the marketplace* 

There is a defense to which Hillsdale will turn if our next round 
of rejection of title IX compliance forms makes it necessary. We 
intend to make enrollment at Hillsdale accessible to students of 
every economic background^ men and women, whatever their racial * 
qualification, or none, in bur case, and^we wish to do this, if neces- 
sary, with the sole support of dollars from the private sector, the 
source, in fact, ultimately, of all productive capacity in American 
society. 

I suppose what Tm saying is that the question ultimately comes 
down, and this perhaps is what vou are discussing here in this leg- 
fslation, to what sort of society do we want. If we have no objection 
to a directed and regulated social order, then there should be tio 
objection to a bureaucracy that controls that social order, makes its 
decii^ions 'administratively, often rather than by public consent in 
legislative chambers. There can be no dbubt that in the 6ourse of 
using its powers to discriniinate against all alternative philc^phies 
and all alternative ideas of service, we are being given exactly 
what a centrally regulated and directed societv always produces. 

So, we really can t object to the process in health care, in educa- 
tion, anywhere in our social order, if that is what we want. I admit, 
no complaint car» be anade if what we wAnt is a directed and regu- 
lated social order. But if, on the other hand, we seek a societv in 
which men and women are free to make their own decisions, irre- 
spective of their sex or their race, and have the right to choose in- 
stitutions and services which are compatible with their own deeply* 
held convictions, then ^e must sharply limit the power of Govern- 
ment regulatory agencies and put that power back in the hands of 
individual American citizens. » 

So, the real question^is just what do the American people want, 
to lead their own lives and make their own decisions, or to be con- 
trolled by a central bureaucracy who will make those decisions for 
us? 

I believe the answer to that question is self-evident. Certainly at 
Hillsdale we intend to have one small example in which that pri- 
vate sector answer is available. Meanwhile, I urge on the same 
grounds that the committees before me act unfavorably on the mis*^ 
conceived, misnamed, and dangerous legislation now before them. 

I thank the chairman for the opportunity to appear before you 
and 1 certainly welcome tmy question on any part of what Fve said. 

Mr. Edwabds. Dr. Roche, tnat's very impressive testimony. We 
will reserve questions until Mr. Hafen has testified. 

[Prepared statement of Bruce Hafen follows:] ^ 

Prkparbd Statement or Bruce C. Hafek, President, Ricks College, and Pitp- 
DENT, American Association op Presidents of Independent Colleges and Uni* 

VERSJTIKS 

Mr. Chairman, I am here in two capacities— as President of Ricks College in Rex* 
burg, Idaho and as President of (he American Association of Presidents of Independ- 
ent Collegea and Universities. I app*^N;iate the opportunity to be here, , 
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Ricks College is a private two-year college enrolling about 6,500 students. 
AAPICU includes the presidents of some 165 private colleges and universities from 
all across the country, representing a total enrollment of about 350,000 students. 
Some of these universities are large, such as Baylor, Villanova, and Brigham Young. 
However, most are small colleges with enrollments under 2,500. Many of our schools 
are church-related. All are deeply committed as a matter of conscience to the goals 
of nondiscrimination and equal Opportunity in higher education. AAPICU is also 
committed to high standards of academic excellence^ several of our member schools 
w^re given high marks in the recently reported poll from U.S. college presidents in' 
as. News & World Report. 

Many AAPICU colleges receive no direct federal aid, though nearly all have, until * 
now, admitted students, who were receiving educational assistance. 'In general, the 
member institutions of AAPICU are distinguished from other private colleges and 
universities by their de^^^rmined efforts over many years to finance their own oper- 
ations from the private sector, A principal motivation for this' self-reliance. has been . 
an intense desire to remain independent of governmerital control, in order to pursue . 
distinctive educational missions. How ironic it is for these college presidents to real- 
- ize today that, if H.R. 5490 is passed, they will t e as completely overwhelmed by the 
collective cloak of regulation as if they had applied for maximum possible federal 
aid over all these years. . , 

Before the introduction of H.R. 5490 and before the Supreme Court handed down 
Grove City, I believed my own college was not subject to caiftftus wide Title IX cov- 
erage. I had two bases for this view— the "recipient" and the 'prop*am specific" ren 
guirements of the Title IX statute. The college had always refused every form of 
federal aid, and my own legal training convinced me that stuSeftt aid alone did not 
make the college a recipient of fed ^1 funds. The "benefit" an institution receives 
through aid to its students is more . . such indirect benefitd as tax credits and/ tax 
exemptions than it is like direct federal grants for which there is a quid pro qu6. In 
Grove City, the Supreme Court held that enroUni^t of students receiving Meral 
aid made the College a "recipient" of assistance, though it did also uphold th^ stat* 
ute*s program spjecific concept. Now H.R. 5490 would eliminate that concept ad well. 
The Court's decision and this Bill thus combine to force an impossible choice on 
schools like mine. 

We have only two options, neither of which is desirable. Option A is to refuse ad-^ 
mission to students receiving any form of federal aid. One result of this option is 
that students from disadvantaged backgrounds could not afford to attend/since they 
(liuy require substantial aid. We could try to raise our own student aid funds, but 
our costs— because we bear them ourselves— have already priced many/of us out of 
the market. Comoeting with increased governmental aid to *»tudents to simply im- 
possible. Surely the members of your committee are aware that private higher edu* 
cation is, largely for financial reafk)ns, already among the most endangered of'spe- 
cies. The most serious potential result of Option A is that the ineligibility of all stu-^ 
dents receiving government aid \Vould sharply reduce enrollments an already de* 
dining market, thus forcing thrc^j^h lost tuition, income the closure of some private 
colleges. It is not at all unrealistic, therefore, to suggest as a po^ible subtitle for 
H.R. 5490, "the bill to terminate private higher education." 

Option B is to accept the fiill blown umbrella rf feaeral regulations across the 
entire campus. This prospect would force some schools into an intolerable compro^ 
mise with tneir very reasons for existing;. But, some will say, "better fed than dead." 
Option B also portends serious national economic consequences, because majot^con- 
trlbutions from the private sector will regret the loss of private education's distinc* 
tive educational character and hence lose interest in supporting it. Moreover, pri- 
vate colleges will themselves have far less incentive to seek help from private 
sources. It will be all too easy to line up at the federal pay windows, since notnin^ is 
gained by staying away. The aggregate reduction of private sector support for the 
staggering costs of national higner education under these circumstances should not 
be taken lightly. 

Consider now a few of the major specific problems with the assumptions and the 
broad language of H.R. 5490. First, the Bill almost seems to assume there are no 
other civil rignls laws in place to protect the interest of non-discrimination in the 
field of education. However, all private institutions are subject to Title VII of the 
Civil Rights Act. prohibiting discrimination in employment. These institutions are 
also subJedL to numerous other statutes affecting all employers. In addition, a varie^ 
ty of private legal remedies are arising to enforce non-discr nination rights. 

Second, I stress that the occasion for your committee's current deliberations is not 
that new evidence of discrimination or lack of actual commitment to civil rights has 
been found on American campuses. There was no allegation or charge of discrimin- 
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ation in Grove City. The case dealt only with matters of sfatutor definition and con- 
gressional intent. 

Third, while the expansir lefinition of 'Recipient'* in H.R. 5490 reflects an un- 
derstandable desire to elim '*<e all pptential discrimination the trouble with such 
limitless terms is that the^ ecome meaningless and impossible to enforce* Under 
this definition, would a sociat security benenciat^ Attending a private college cause 
the college to be a recipient of federal aid? How about a student who pays his tui- 
tion with earnings from a summer job on a federall)^ funded highway construction 
project? These are not far fetched questions, since in both cases the school is a|i 
much a '^transferee'' of federal funds through an **entity or person" as is the case in 
explicit student md programs. 

Fourth, the broad sweep of both the '^recipient" definition and the concept of fol- 
lowing every federal dollar through numerous potential recyclings of economic 
ripple effects reflects a risky form or overkill. This Bill conveys little sensitivity to 
its potential impact on either federalism br the private sector. Actually, there is cur- 
rently great need to clarify the limiting clauses of the original Title IX language. 
For example, federal regulatory authority under either the Commerce power or the 
spending, power is limited as soon as it ent<^rs an area per\'aded by critical First 
Amendment values such as religious liberty ancLacademic freedom. Thus, there is a 
Qualified but terribly important exemption in TlQe IX when application of the law 
would not be consistent with the religious tenets'' of *'a religious organir^ition" 
which "controls" an educational institution. However, many collies and universi* 
ties in our Association which have strong institutional commitments to religiously 
based moral values are not protected by this exemption, because they are not for- 
mally "controlled" by a religious organization/ 

Being more specific about inai)propriate invasions of religious and moral values, 
current Title IX regulations require schools to be blind to the occurrence of abortion 
in decisions relating to school policies or student discipline. Yet many religiously 
oriented institutions believe abortion to be serious moVal wrong. / 

Also, the regulations establish an official orthodoxy about value questions relating 
to the roles of the sexes in society, matters of sexual morality, and attitudes about 
marriages and fbmily life. It is not at all clear, for instance, whether Title IX per* 
mits college teachers and counselors to talk with students about ways in which mar- 
riage may. be compared to career choices. It is unclear whether dress codes are al^ 
lowed when they encourage gender-based appearance. Sex-segregated housing for 
single students is allowed up to the point of maintaining "separate living facilities." 
But the language is uncertain enough to make it difficult for institutions to know 
how to govern their affairs in a highly sensitive area. 

Title IX does not recognize religious or moral principle as a basis for legitimate 
distinctions based on gender, unless the college is controlled by a church. And even 
then, the burden of proof seems to be on the college to convince the Department of 
Education that its religious interests are genuine. Because this procedure leaves 
doctrinal determinations in governmental hands, its constitutionality as well as its 
wisdom is questionable. 

Fifth, the cause of higher education in this country is badly served by measures 
that destroy our system^ few remaining vestiges of diversity and pluralism. As long 
afi[o as 1971, the distinguished Report on Higher Education prepared by the 
Newman Commission and distributed through the US Office of Education observed 
as its basic criticism that our "system of higher education as a whole is now strike 
ingly uniform." The Commission found that college students have a choice "not 
. . . between institutions which offer different modes of learning, but between insti- 
tutions wb' »h differ in the extent to which they conform to the model of the pres* 
tige uni% -.ihity. . , . If . . , one believes that an important function of the higher 
education system is to offer alternative models of careers and rolesrincl'uding tnose 
which challenge and change society, then the homogenization of higher education is 
a serious problem." For students who will be frozen out of private colleges unable to 
admit anyone receiving personal federal aid, the message of this report is particu^ 
iarly unsettling. 

A final reason for concern about the effects of the proposed Bill on the predomi- 
nant!)^ small and financially self-reliant schools of AAPICU is that their limited re* 
sources make it virtually impossible to add a new campus-wide layer of personnel 
and procedures to satisfy the extensive compliance burden thus placed upon them. 
Their only answer may be to ask for federal funding to cover compliance costs. Then 
not only do national educational costs increase, but the claim that these schools are 
turly independent of the federal government really is destroyed— not because th% 
schools fire dependent on government for educational purposes, but because they are 
dependent on government to satisfy the government's purposes. 
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For the foregoing reasons, Mr. Chairman, I urge the Committee not to move hasti- 
ly on this far-reaching legislation. I also urge that a way bo found to protect the 
imperiled interests of colleges receiving no direct federal assistance. Thank you. 

STATEMENT OF BRUCE HAFEN. PRESIDENT, RICKS COLLEGE, ' 
REXBUR6, ID, ON BEHALF OF THE ASSOCIATION OF INDE- 
PENDENT COLLEGE AND UNIVERSITY PRESIDENTS 

Mr. Hafen. Thank you, Mr. Chairman. 

Mr. Edwards. Mr. Bruce Hafen is president of Ricks College, on 
behalf of the Association of Independent College and University 
Presidents. I am going to have to leave for a few minutes but I will • 
be back. We have to make up a quorum for a vote in another sub- 
committee and I am going to ask the gentleman from Illinois, Mr. 
Hayes, to take over the chair for that period of time, and Mr. 
Hafen, you're welcome and you may proceed. 

Mr. Hafen. 1 9Ri here in two capacities, as was mentionjed, presi- 
dent of Ricks College in Rexburg, ID, and as president of the Amer- 
ican Association of Presidents of Independent Colleges and Univer- 
sities. I appreciate the opportunity to be here and testify. 

Ricks College is a private, 2-year college, enrolling about 6,500 
students. The association I represent includes the presidents of 
some 165 private colleges and universitlM from all across the coun- 
try, representing a total enrollment of about 350,000 students. 
Some of these universities are large ones, such as Baylor, Villan- 
ova, and Brigham Young. However, most are small colleges with 
enrollments under 2,500, one of which i8 Hillsdale College, whose 
president we have just heard. 

Many of our schools are^ church related. All are deeply commit- 
ted, as a matter of conscience, to the goals of nondiscrimination 
and equal opportunity in higher education. APPICU, our associa- 
tion, is also committed to high standards of academic excellence. 
Several of our member schools were given high marks jn the re- 
cently reported poll from college presidents in U.S. News & World 
Reports. • 

Many APPICU colleges receive no direct Fedpral aid, though 
nearly all have, until now, admitted students whd were receiving 
educational assistance. In general this is a point that's important 
for the committee to understand, Mr. Chairman, where our associa- 
tion comes from and who we are. 

The menxber institutions of APPICU are distinguished from 
other private colleges and universities by their determined efforts 
over the years to finance their own -operations from the private 
sector. A principal motivation for this self reliance has been an in- 
tense desire to remain independent of governmental control, in 
order to pursue distinctive educational missions. How ironic it is 
for these college presidejits to realize today that if H.R. 5490 is ^ 
passed, they will be as completely overwhelmed by the collective 
cloak of regulation as if they had applied and receivet^aximum 
possible Federal aid over all these years. 

Before the introduction of H.R. 5490, and before the Supreme 
Court handed down i^ Grove City opinion, I believed that my own 
, college was not subject to campus-wide title IX coverage. I had two 
bases for this view, the recipient and the program-specific require- 
ments of the title IX statute. The college had always refused every 
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form of Federal aid, and my own legal training convinced me that 
student aid alone did not ihake the college a recipient of Fe^ieral 
funds. 

The benefit an institution receives through aid to its students is 
more like such indirect benefits as tax credits and tax exemptions 
than it is like direct Federal grants for which there is a quid pro 
quo. I might insert parenthetically that is one reason why this is a 
highly dangerous bill» Mr.°Chairman» because it will move us closer 
to the day when tax exepiiptions could be challenged on the 
grounds that they, t6o, are indirect subsiflw which would bring 
every private organization under the country within the supervi- 
sion of the Federal Government whicH previously had been re- 
served for control only under the spending power, as traditionally 
understood. I don't know that the import of that point has ade- 
quately been grasped. 

In the Grove mty case, the Supreme Court held that on^llment 
of students receiving Federal aid made the college a recipie(pt of as- 
sistance, though the court also upheld the statute's^progmm-specif- ^ 
ic concept. My own view about that, by the way, is that the Su^ 
preme Court was reaching what it might have thought would 
something of a compromise and, for that reason, didn^t Ipok as 
closely at the recipient issue it did the program-specific issue. 
Had it looked closely, more would have been found, I believe. 

But now this bill would eliminate the program.specific as well. 
Thus the Court's decision and this bill combine to force an impossi- 
ble choice on schools like mine and on the other 164 schools for 
whom I speak today. 

We have only two options, neither of which is desirable. Option 
A is to refuse admission to students receiving any form of Federal 
aid. One result of this option is that students from disadvantaged 
backgrounds could not afTord to attend, since they may require sub^ 
stantial aid. I think Congressman Garcia's point is very well taken. 
He has recognized that issue. 

We could try to raise our own student aid funds, but our costs, 
because we bear them ourselves have already priced many of us 
out of the market. Competing with vast sources of increased gov- • 
ernmental aid to students is simply impossible. 

Surely* the members of your committee are aware that private 
higher education is, largely for financtal reasons, already among 
the most endangered of species. * 

The most senous potential result of this option A, refusing to 
admit students who are on Federal grants, is that the ineligibUitv • 
of those students would sharply reduce enrollments for us in an al- 
ready declining market of enrollments, thus forcing, through lost 
tuition income, the closure of some private colleges. It is not at all 
unrealistic, therefore, to suggest as a possible subtitle for this bill, 
"The bill to terminate private higher education." 

Option B, our other choice, is to accept the full blown umbrella 
of Federal regulations across the entire campus. This prospect 
would force some schools into an intolerable compromise w fthtl leir 
very reasons for existing, but some v/ill say, "Better fed than 
dead." 

Option B also portends serious national economic consequences 
because major contributions irom the private sector m\l regret the 
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loss of private education's distinctive educational character and, 
hencd, they will lose interest in supporting it. Moreover, private 
colleges will themselves have far less incentive to seek helb from 
private sources. It will all too easy to line up at fhe federal pay 
windows since nothing is gained bv staying away. The aggregate re- 
duction of private sector support for the staggering'costs of nation- 
Ightfy ^ education under these circumstances should not be taken 

Consider now a few of the major specific problems with the as- 
sumptions and the broad language of H.R. 5490. First, the bill 
almost seems to assume there are no other civil rights laws in 
place to protect the interests of nondiscrimination in the field of 
education. However, all private institutions, including educational 
ones are subject to title VII of the Civil Rightfi Act prohibiting dis- 
crimination in employment. 

These institutions are also subject to numerous' other statutes af- 
fecting all employers. In addition, a variety of private legal reme- 
dies are arising to enforce nondiscrimination rights. 

Second, I stress that the occasion for your committee's current 
deliberations is not that new evidence of discrimination or lack of 
actual commitment to civil rights has been found on American 
campuses. On the other hand, I find it remarkable that we were 
told earlier by one of the witnesses who has followed the cour^ of 
investigations for 10 years— there has not been an instance where 
funds have been cut off. So the problem-is not a need for more en- 
forcement to solve growing problems. 

•There was no allegation or charge of discrimination in Grove 
tity. The case dealt only with matters of statutory definition and 
congressional intent. 

i*'A„^^«^ expansive definition of "recipient" in the pro- 
posed hill reflects an understandable desire to eliminate all poten- 
tial discrimination, the trouble with limitless terms is that they 
become meaningless and impossible to enforce. Under this defini- 
tion, for instance, would a social security beneficiary attending a 
private college cause the college to be a recipient of Federal aid? 
How about a student who pays his tuition with earnings from a 
summer job on a federally funded highway construction project? 
ihese are not farfetched questions since in both cases the school is 
as much a transferee of Federal funds through an entity or person, 
to use the terms proposed for the statute, as is the case in explicit 
student aid programs. 

Pour, the broad sweep of both the recipient definition and the 
concept of following every Federal dollar through numerous poten^ 
tial recyclings of economic ripple effects, reflects a risky form of 
overkill. The bill conveys little sensitivity to its potential on either 
federalism or the private sector. 

I might add the original language of title IX reflected far greater 
sensitivity to the other interests in this country and in that sens^ 
was more thoughtful legislation and more workable. # 

There is actually current need now to clarify the limiting causes 
of the original -title IX language based on experience since the bill 
was passed. For example. Federal regulatory authority under 
either the commerce power or the spending power is limited under 
constitutional octrines as soon as it enters an are£f pervaded by 
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critical first amendment values, such as liberty and academic free- 
dom. There is, for that reason, a qualified, but terribly important 
exemption in title IX when application of the law, quote, **would 
not be consistent with the religious tenets of a religious organiza- 
tion which controls an educational institution/' That's language 
from the existing law. 

However, many colleges and universities in our association and 
elsewhere in the country which have strong institutional commit- 
ments to religiously based moral values are not protected by this 
exemption because they are not formally controlled by a religious 
c^t^anization. Being more specific about inappropriate invasions of 
religious and moral values, current title IX regulations require 
schools, for instance, to be blind to the occurrence of abortion in 
decisions relating to school policies or student discipline. Yet, many 
« religiously oriented institutions believe" abortion to be a serious 
moral wrong. Also the regulations establish official orthodoxy 
about value questions relating to the roles of the sexes in societv, 
matters of sexual morality, attitudes about marriage and family 
life. . ' 

It's not at all clear, for instance, whether title IX permits college 
teachers and counselors to talk with students openly about ways in 
which marriage may be compared to career choices. It's unclear 
whether dress codes are allowed when they encourage gender-based 
appearance. There was one court decision on that issue, but to seek 
Federal court clarification of every small point under a statute is 
not an encouraging prospect. Sex-segregated housing for single stu- 
dents is allowed Up to the point of maint«4iiing separate living fa- 
cilities, but the language is uncertain enough to make it difficult 
for institutions to Know exactly how to govern their affairs in a 
hidily sensitive area. 

Title IX does not recdgnize religious or moral principle as a basis 
for legitimate distinctions based on gender unless the college is 
contrdled by a church and even then, the burden of proof seems to 
be on the college to convince the Department of Education that its 
religious interests are genuine. Because this procedure leaves doc- 
trinal determinations in governmental hands, its constitutionality, 
as well as its wisdom, is miestionable. 

Fifth, the cause of hfgher educe^^ion in this country is badly 
served by measures that destroy our system's few remaining ves- 
tiges of diversity and pluralism. As long ago as 1971, the distin- 
guished Report on Higher Education prepared by the Newman 
Commission and distributed through the tf.S. Office of Education, 
observed as its basic criticism that our system of higher education 
in the United States as a whole is now strikingly uniform. The 
Commission found that students have a choice, quoi*?: 

Not between institutions which offer different modes of learning, but between in^ 
stitutions which differ in the extent to which they conform to the model of the pres* 
tige university. ' ^ . ^ . ^ 

If one believes that an important function of the hicher education svstem is to 
Ikoffer alternative models of cpireers and roles, including those which challenge socie* 
ty, then the homogenistation of higher riducation is a serious problem. 

For students who will be frozen out of private colleges unable to 
admit anyone receiving personal Federal aid, the message of this 
report is particularly unsettling. 
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Now a final reason for concern about the effects of the proposed 
bill on the predominantly small, and financial reliant schools of 
AAPICUv is that their limitec| resources make it virtually impossi- 
ble to add a new campus wide layer of personnel and prbcedui'es to 
satisfy the extensive compliance burden thus placed upon them. 
Their only answer may be to ask for Federal funding to cover com- 

gliance costs. Then, not only do national educational costs increase, 
ut the claim that these s'^hools are truly independent of the Fed- 
eral Government really is destroyed— not because the schools are 
dependent on Government for educational purposes, but because 
they are dependent on Government to satisfy the Government's 
purposes. 

For the foregoing reasons, Mr. Chairman, I urge the committee 
not to move hastily on this far-reaching legislation. I also urge that 
a way be found to protect the imperiled interests of colleges receiv- 
ing no direct Federal assistance. 

Thank you. 

Mr. Hayes. I want to thank both of the witnesses for their testi- 
mony. You're suggesting by your final remarks not to move hastily^ 
or you suggested that we move with deliberate speed or something 
of that sort to rectify what is wrong. * 

Mr. Hapen. I guess I take a cue from what Mr. Erlenborn said 
earlier. The process of making legislation is an extremely signifi- 
cant process. I can't imagine one much more significant. For that 
reason, on a bill of this significance, to be careful seems to me very 
wise and very necessary and it's difficult to be careful when we're 
hurrying. 

Mr. Hayes. Is it your testimony that all 164 schools which you 
represent will decline to accept students receiving Federal financial 
assistance? 

Mr. Hafen. No; I have not had an opportunity to contact that 
many schools. That's part of the problem with hurrying this fast. It 
takes ^time to find ; it exactly what the impact would be with so 
many different schools. Some would decline. President Roche of 
Hillsdale— that's a member of our association— has already stated 
his view. I understand the president of Grove City feels similarly. 
They are a member of our association as well. I am sure that not 
all of them would take that view because there are some who re- 
ceive enough other financial assistance beyond student aid that 
they are not likely to take that view. But a substantial number, I 
suspect, would consider the possibility very seriously. 

Mr. Hayes. Is it, Mr. Roche, your position that there should b6 a 
distinction in the law that is being proposed in the application to 
private institutions versus institutions who survive on public 
funds? Do you think that the proposed biir is necessary for those 
State-supported or federally supported institutions as opposed to 
not necessary for private Institutions? Is that what you are saying? 

Dr. Roche. Well, my principal concern here, of course, is to 
speak froni the persdective that I know best of privately funded 
higher education and my principal concern with the bill, above all 
otnersi is this application of indirect aid, because once that peculiar 
definition of the word— back to what Congressman Erlenborn said 
earlier— this odd use of words— do we mean aid or don't we mean 
it on how many times removed does it have to be? Once we are in 
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those definitional problems, there are risks not only in education, * 
but in society as a whple, spreading Federal authority to areas 
where I think it is no oije's intaention that that authority be spread. 

As to public institutions and their role In this, I am probably per- 
haps the least qualified person in the country to speiak on that. I , 
say that with some self-satisfaction. I am not being facetious. 1 
really don't laave an idea. My, testimony has not addressed public 
institutions and what they should do. 

Mr. Hayes. You will admit though t^at there have , been in- 
stances of discrimination even in private institutions against 
women, against handicapped, against minorities. 
. Dr. Roche. I will admit (hat within the diversity of a system as 
large as the one operating in this country, there are all sorts of^ 
definitions of what actually is happening and even what constitutes 
discrimination. I hope\this bill, in turn, if it should be passed, will 
admit that there dre substahtial areas of the private sector, which 
with no government help, and no government control, do not di^ 
criminate and, in fact, never have. 

Mr. Hayes. Mr. Erlentorn. 

Mr. Erlenborn. Tharik you, Mr. Chairman. Mr. Chairman, earli- 
er you asked a questioi? of me designed, lo elicit, an answer as^ to 
whethei? I supported this legislation or not and I said that I tried to ^ 
come here with an open mind to listen to thep witnesses instead of 
coming here with my mind already made up. 

Mr. Hayes. Don't close it now. [Laughter.] 

Mr. Erlenborn. I am going to keep it open. I would like to note 
for th^^ record, however, that out of the many members—I don't 
know exactly how many— that constitute the t^o committees— the 
two subcompiittees that aire conducting these hearings— during 
most of the testimony of these two witnesses we have had two 
members, we nbp^have three present. It reminds me of a colleague 
of mine who some years ago I noted was not attending committee 
meecings. I said, ''John, why don't you go to the committee meet- 
ings?" He said, '*0h, hell. My mind is made up. I don't want to be 
confused by the facts." 

rthink'that may be the case here today. As I mentioned earlier, 
the words seems to be out— "No amendments. Pass this bill las 
quickly as possjfble." Apparently without consideration of the views 
of the witnesses as well as without the opportunity to effectively 
amend the legislation. I think that's unfortunate and I think it 
denigrates the legislative process. 

You know, there are a lot of our members who are going to vote 
on this thinking the issue is civil rights, the issue is discrimination. 
There has been eloquent testimony here today that that's not the 
, issue at all— because JHillsdale College and Grove City .College, the 
subjects of the litigation, have neVer been accused of discrimina- 
tion. So the effect of part of the Supreme Court decision extending 
the jurisdiction of the Federal jGovernment under title IX to those 
and other such institutions is not to stop discrimination that exists 
or we fear will exist in the future, but merely to extend the mas- 
sive, majestic power of the Federal Government to these institu- 
tions that have tried to Tdtnain private and unentah^led. 

It 8 not a civil rights issue. It really isn't. Because we are not af- 
fecting— at least from the testimony that we have he&rd here today 
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and other testimony in the past— we are not affecting a cessation 
of already existing violations of civil rights nor are we protecting 
against proposed violations of t^jose civil rights. There is no allega- 
tion that that has occurred or will occur in the future. So it really 
isn t a civil rights issue and, yet, closing their minds, not listening 
to the testimony, heeding the admonitions that, "You will be disad- 
vantaged politically if you appear to want to amend this legislation 
hec.ause you will be antirights," therefore, we are just going to see 
this bill go rolling through and people voting for iHon some mistak- 
en assumption. I guess they don't want to have clarity brought to 
their thinking so they don't even bother to come here and listen to 
the witnesses. 

I want to applaud the stand that you two have taken and the 
other independent institutions that you represent. I think it's im- 
portant that we have private institutions and I fear tbe kind of 
thinking that comes out- of an office that would say, "Boy Scouts 
■ ,9ml Scouts are sexist organizations and can't use public facili- 
ties. The same group that wants to extend their power to you said 
that in the past. With that kind of jinking and this tendency to 
make words mean what we want them to mean to achieve an end, 
I expect that one of the fears that you have for the future, is the 
reafch will be extended to someone who worked for a project that, 
had Federal funds and then pays tuition with those funds. 

I don t think there's any way, if some of the radical proponents 
have their way, there's no wav that you can remain private institu- 
tions. You are going to comelnder that massive, majestic power of 
the Federal Government. 

So I think if some of those who would like to see this extension ' 
were completely honest, they would just do what I suggested earli- 
er and pass legislation that clearly said it instead of having to go 
through the machinations and twisting of the meaning of words. 

I don t think that was a question, but I'll ask you to respond if 
you care to. 

Dr. Roche. That was very well stated, Congressman. 

Mr. Haves. I just want to say that this is the third day of the 
subcommittee hearing on this proposed legislation, H.R. 5490, and I 
believe my colleague here to my right— it*s unfortunate that this is 
your first day being in here. 

Mr. Erlenborn. No; I think you're wrong, Charlie. You have 
made a little mistake here. I have been here before. 

Mr. Hayes. Well, I didn't know if you heard the other witnesses 
with another view on this. . 

Mr. ERji^NBonN. Yes; I have heard many of the witness^ and I 
have been hfere before and, let me say, that there have been some 
members of the two subcommittees who have not been here at all. 
At no time, when I w^ here have we had very many of the mem- 
bers in attendance. That's not unusual. Very often, unfortunately, 
in this legislative process, we cast our vote on the title of the bill 
rather than hearings. That's not unusual. It happens all too often. 

Thank you, Mr. Chairman, for your kind consideration. 

Mr. NiELSON. Mr. Chairman. 
• Mr. Hayes. Mr. Nielson. 

Mr. Nielson. I would like to apologize to Dr. Hafen. I had to go 
to Energy and Commerce to work on a comprehensive smoking 
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education bill which was up right at this same time. They needed 
my vote at that particular vote. I did, however, hear Dr., Roche's 
testimony and I read' yours. I want to commend you both for good 
testimony. ^ 

I would like to repeat, if I may, something you said. Dr. 'rnf^n, 
which I think is very important. You said, "Under the deHni** 
tion*'— that if a student gets aid that therefore is aid to ihe institu-- 
tion—that was, of course, what Dr. Oakes was fighting for several 
years as jy^ou know, at Brigham Young University— you state on 
page 4, "Under this definition, would a Social Security beneficiar> 
attending a nrivate college caus^ the college to be a recipient of 
Federal aid? I think a broad interpretation would include that. 
"How about a student who pays his tuitidn with earnings from a 
summer job on a federally funded highway construction project^'— 
or a forest service or anything else? I think that is Federal aid. 

I think there isn't a. family in- this country that doesn't get Fed-** 
eral aid in one form or another. It could be low-income energy as- 
sistance. It could be weatherizatioH; It could be social security in a 
broad sense. It could be almost anything. Who knows the source of 
the funds of the man who pays cash— for example^ the student who 
pays cash? Who knows \yhere those funds came from? His father 
might be a civil servant, for example^ getting money from the Fed- 
eral Government. I see all sorts of interpretations. You are going to 
have a field day in the courts and even if you, as administrators of 
Federal colleges, do not have any explicit Government aid in terms 
of federally guaranteerd loans qr tubings of this nature, I think you 
could trace Federal funds to almost every student/ to your doors^ 
and you would be under thr umbrella. 

So I asked the question of the gentleman here before, "Is your 
goal to extend Federal control over all colleges," and they both en- 
thusiastically said, "Yes; that would be great to have it over all col- 
leges.'' 

I think you put your finger on a very important point. Dr. Hafen. 
I think we need to think very carefully on that. I think that's the 
aspect that concerns me most. 

I am not concerned whether we change it from "program" to "in- 
stitution." I think that would clarify it. That part of the bill doesn't 
bother me a bit. But I do think that it's extremely difficult to say 
what is Federal aid and what is not. 

If my children go to college, since my funds come from the U.S. 
Congress, that's Federal aid in the broad sense. I think you'll have 
a lot of litigation on this and I think it's going to— as you said— 
both of you said— it's going to destroy private schools, it s going to 
destroy the incentive to contribute to private schools and basically 
it's going to line more- people up at the Federal trough to get more 
Federal aid. I think it's a very great step backward in that sense. 

So I think the bill naturally has to look at it and make sure that 
we know exactly what we mean by Federal aid to the student. If 
we don't define that extremely carefully, we could have chaos in 
our whole educational system. 

Thank you, Mr. Chairman. 

Did you want to respond to that? * 

Mr. HAFEN. I would just agree with you to this extent, Mr. Niel- 
sen and to other members of the committee, that you're quite cor* 
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rect, Mr. Erlenborn. This is not r6aUy a bill about civil rights. This 
IS a bill addressing some very large issues. As I hear you talk and 
reflect myself, the issues loom even larger. We're talking here" 
about whether the spending power could be used as the vehicle to 
transforni this society from a pluralistic one based on free institu- 
tions with checks andL balances into a monolithic society having 
characteristics really more resembling totalitarianism, wher^ there 
IS centralized control without checks and balances. Because spend- 
ing pow^r interpreted this broadly becomes a vehicle not to ensure 
accountability about how Federal funds are spent, but becomes a 
Trojan horse to establish monolithic value systems and ideas that 
are anathema to all of the ideas on whieh this system of Govern- 
ment is based. 

I hope that the size of those issues will, at some point, be under- 
stood by those who must think about them. > 
Mr. NiELSON. Dr. Roche. 
Mr. Erlenborn. Would the gentleman yield? 
Mr. NiELSON. Yes; I'll yield. 

Mr. Erlenborn. Just one observation on whether this is civil 
rights-related or not. Yesterday, I believe it was— the other day 
when we had former Senator Bayh here— I asked him if he could 
tell me— well, I made a statement and asked him to challenge it if 
he thought I was wrong— and that was that Grove City College had 
never been accused of having violated anyone's civil rights or 
practiced discrimination. He seemed shocked. I think he was 
unaware— I think he really believed that this was a civil rights 
issue and, with a flurry of consultation with his advisors behind 
him there in the row of seats, he finally answered without chal- 
lenging my assertion that no one had ever accused the college of 
haying practiced discrimination. But, aa I say, he seemed to be 
quite unaware of that fact. 

I think most everyone assumes that this case was over discrimi- 
nation and that this legislation is meant to attack existing discrim- 
ination that cannot be reached by the present law. Even the propo- 
nents seem very surprised when they find that that's not true. 

Mr. NiELSON. Dr. Roche, go ahead. 

Dr. Roche. The comments that both Mr. Erlenborn and Mr. Niel- 
sen have made prompt one additional reiteration on my part. The 
issue is clearly not discrimination. The issue is control. The kind of 
damage that you were describing— the terrific spread of a careless 
piece of legislation— a very wide application— is a clear and present 
danger in this case and it reminds me of a single sentence prophe- 
cy made earlief in this century by perhaps the most distinguished 
economist of his age, Joseph Schumpeter. He describes the future 
of our century— these are his words— "as a cpnquest of the private 
sector by the public sector." That century is well advanced and this 
piece of legislation fits that prediction. 

Mr. NiELSON. I would like to commend the gentlemen. I, too, am 
sorry that this was not heard by the entire panel. Perhaps when 
we mark this up, we can bring that to their attention and mention 
some of the aspects of the bill which I think could be corrected, I 
think very simply, with a simple corrertion, and still accomplish 
what Mrs. Beiry wanted— namely, to apply to the whole institu- 
tion. I have no (luarrel with that. If I am willing to take funds for 
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my sociology department, I am saying Federal aid is OK. I accept 
the Federal responsibility along with that. But if I simply admit a 
student who doesn't have the means otherwise, who applies for the ' 
student guaranteed loan or a Pell fellowship or wnatever, if I 
admit that student to my institution, I don't think that jeopardi2es 
my role, I don't think that that should bring government into the 
'Operation «of the institution. 
Thank you, Mr. Chairman. 

Mr. Hayes. Just let the express, too, my appreciation to the two 
' gentlemen who have appeared^before this subcommittee. I think 
you presented your points of view well and I want it clearly under- 
stood that we, as members of this subcommittee," didn't expect to 
have all views the same. We, too, realize that we are part of a soci- 
ety "that's not monolithic. There were those who didn't agree in 
1964 that the Civil Rights Act itself was necessary, and subsequent 
to that, there have been those that didn't agree that title IX was 
necessarv in the first place or section 504. ^ 

I think, though, that our purpose here isfto determine whether 
or not 'H.R. 5490 is necessary in ordSr toiQOffi|@M^ some feel has 
been a weakening of these statutes that are iiow on the books. I 
hope that in this session of Congress we will nave an opportunity 
to address ourselves in a legislative way J& this proposed bill. 
■ I really want to say and I am sincer#wheti I say this— that you 
have presented excellent testimony and it will be entered into the 
record in its entirety. I am sure that you will find that your views 
are shared by others within the House of Representatives, as you 
might expect, and yes, there will be opposition to your views, as ^ 
has been expressed by witnesses here before this committee. 

But I want to close by saying, "Thank you for coming." This con- 
cludes our hearing for today. 

Whereupon, at 11:07 a.m., the joint session was adjourned.] 

'Material submitted for inclusion in the record follows:] 

BeRKA CoLL£Q£, 

Berea^ KZ May 8J981 

" Mr. Carl D. Perkins, 
Raybutn Building, 
Washington, DC 

Dbar Mr. Perkins: I am writing to encourage you to oppose HR-5490* and Senate 
Resolution 2568. These bills would do two things which would be very harmf\il to 
the independence of colleges and universities around the country. 

First, they would broaden to the ultimate limit the definition of a "recipient insti* 
tution'' to include those where federal funds were received directly but also include 
those where Tederal funds were received through another person or entity. If the 
Federal Arts Commission gave money to the Kentucky Arts Commission, who in 
turn made a grant to Berea College, we would be required to live up to all federal 
standards even though the money came indirectly. In some instances we would re* 
ce»ve federal money which we would not even know we were iticeiving. Secondly, if 
ouK Department of Chemistry received a federal grant, every department in the col* 
lege would be required to act as if it had also received federal fUnds. This was not 
the Intent of the original legislation and the legislative history in committees shows 
that this was not the intent. 

I recognize that in this era of single issue politics there are some who would wish 
to control all institutions in the country toward their own particular ends. 1 would 
argue that a greater degree of latitude for institutions to tun their own picograms 
and policies and to have their own goals is much preferable in a (Vee society, t am 
all for women's rights but I am not for them at the cost of seriously eroding the 
independence of every educational institution in the United States. Some freedom 
for our educational institytions to follow their own goals is extremely important to 
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dope that you will oppose this legislation. This brings you beat wishes, 
Yours sincerely,. 



WiLUS D. WRATHKiiroRD. 

OfpiC£ of the President. 



Hon. Jim SiiAmHY. 
Longworth House Offi^ Building, 
Waahtngton, DC 
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The Univkksity of Kansas, 
Office of Affirmativb Action. 

Lawrence, KB, April 11, 1981 



• ^Y** 2lj?**^f ?;^'"5?^= I appreciate the ppportunity to jfive you direct 
input redfrding the potential effect of tVe Grove City decision on our instftition the 

Uniyer«ty.of Kansas. I am sorry for the delay in responding to you and hope that 

my response will BtiU be of use to you. •~ e j ™iu uwiie inav 

Without court interpretation on non-Title IX equal opportunity and affirmative 
action programs, anticipated efTecti remain speculation. 1, like you, am reading ev- 
rsSi B^liWStfu «?e«ted, Ae Department of Education OfflSe of 

Kjgnts (uow has made the decision not to assume jurisdiction in some cases in 
eSect on Ktr" administrative decision may have the most imSate 

At the University of Kansas the legal interpiwtation of the Grove City decision 
will ultinwtely be the responsibinty ofthe Office of the General Counsel, uiU^ the 
Board of Regents request an opinion from their attorney. The function of KU's gen* 
eral counsers office and that of my office, tl e Office oi^ Affirmative Action, are <lif. 
ferent so it is not uncommon for our offices to take opposing positions on matters of 
interest to my office* * 

KU does have a jolicy agtainst most forms of discrimination, and the Kansas Act 
againsif9iscrimmation provides limited protection in some of the same areas as the 
KU poli<jy. There are a number of federal statutes that provide protection against 
status discrimination. In the last year fii^e complaints that were not solved by inter- 
J!.®®"?I^«<'^"J^ were appealed to the Kansas Commission on 
C ml Rights, |EOC and OCR. OCR would not have taken jurisdiction in the appeal 
• u:^?Jm "euif*'®"*.^!*"*^ harassment case under the poet Grove City interpretation 
by OCR. She- would have been left with no forum after using our procedures. 

ihe immediat* effect upon this office is that we must warn students who initiate 
a complaint that their right to-also file with OCR is now uncertain unless the pro- / 
gram included in the complaint is a direct recipient of federal flinds. It may be in- 
cumbent upon the complainant to investigate and prove that federal dollars directly 
touch the program. This will have a chilling eff< ct upon aU but a hearty and persist- 
ent complainant. Genereilly, the experience of complainants at KU is that they 
suffer from emotional traumap because ofthe perceived discrimination and that they 
have limited financial resources which may limit their ability to obtein legal assist- 
ance m bringing forth an internal complaint. The University, on the other hand, 
has a staff of three attorneys who are obliged to represent anyone who represents 
the inter«ts of the University, often the respondent in a complaint. There is an in- 
» n*/ent}nibalance that may be activated by a respondent to the complaint. 

I J "^'2®'*®® complainant present evidence of direct f^eral dollars, which 
would not be an easy task, the complainant may give up rather than face another 
barrier if they go to OCR as an alternative or after exhausting the internal proce^ 
dure. 

J*** I^^P/ ^f^^l^l discrimination protection my dffice uses is Executive 
Order 11246 which is administered by the Office of Federal Contract Compliance ^ 
Programs. Affirmative action and equal opportunity are part of the mandated poli^ 
cies KU, as a recipient of federal contract dollars, must provide. The most drastic, 
albeit quest onable, interpretation of 11246 might be that only programs which are 
direct recipients of federal dollars would need to provide edual opportuhity and 
have an affirmative action plan. That type of segregation would be costly and diffi- 
cult to monitor and would have a negative effect on the cohesiveness and collegia- 
lity that KU enjoys. . 

I believe wme programs, such as the Athletic Association, have resisted being in- 
eluded in KUs affirmative action plan and intend to seek a restrictive interprete- 
Oon of the prove City decision to exempt them ft-om the jurisdiction of KU's Office 
of Affirmative Actiort. Such an interpretation would be problematic because athlet- 

ERIC , 



136 

ic« 'twould be "privileged" through exemption. Currently efforta are being mado by 
both academic and athletic interest for a better understanding between the two for 
the sake of the students involved. 

I have attached for your information an analysis done by Dan Dutcher^ the legal 
researcher in this office. I hope it will be of use to you. 

Please feel free to call me if I can clarify any of my ideas or if you have speciHo 
questions you ma^ wish me to address. If you are ever in the area please drop in to 
sw hello. I certainly appreciate your efforts that support the principles that my 
ofrice attempts to uphold apd would appreciate being kept informed of the progress 
of your legislation. 
Sincerely, 

RoBBi Fbrron, Director. 
Office of Affirmative Action. 

Attachment. 

Implications of Grove City: Title IX 

Various educational and legal experts have attempted to predict how Grove City 
will affect higher education in terms of Title IX. This section summarizes the main 
arguments available on this issue through review and critique of arguments found 
in the article by Cheryl Field in CHE 8/14/84, p. 24. 

1. The peculiar fact pattern ii^vOlved will limit the applicability of Grove City. 

^ Grove City College severely limited the form and destination of the federal money 
it accepted, and the Court relied heavily on this fact in its decision. 52 LW 4287-8* 
By contrast, most universities accept a broad range of federal financial aid devices, 
and federal dollars permeate through most university programs and activities. Thus, 
Title IX remains effective through theifunding practices or most universities* 

Critique: Grove City leaves 'ntle IX too dependent on the enforcement perroga- 
tives of OCR, state, and university officials. 

Note that this argument has two basic assumptions. One assumption is that ad-^ 
ministrative complication will prevent most educational institutions from conduct* 
ing the analysis or administrative reorganization necessary to t&ke advantage of the 
Grove City holding by purposely making university subunits free of federal funding. 
This Premise might underestimate both the ability and the desire of university ad* 

, ministratprs to identify federal^ financial assistance on a program or activity basis, 
and to purposely organize or reorganize particular programs or activities to be void 
of ibderal funding. , 

Analysis of the second premise supports the rejection of the first. Argument #1 
assumes that OCR will continue to broadly define "program or activity" and active* 
ly enforce that broad definition to the greatest extent permissible under Grove City. 
However, OCR's recent decision to drop its discrimination investigation at the SJni- 
versity of Maryland contradicts that assumption. See Field. CHE 8/21/84, p. I)l6. In 
that case, although OCR found disparitie|. between the Maryland men's «c^d 
women's athletic programs in competitive opportunities^ meal allowances, travel 
locker room facilities, recruitment, and support facilities, OCR dropped the case be- 
cause it found no disparities in the handling of athletic financial aid ana scholar* 
ships, the Athletically, related area which received federal funds. Note that the case 
set the apparently narrow precedent by which OCR will enforce Title IX in the 
future. In all fairness, OCR's extremely narrow definitiofi of "program or activity" 
in the case is entirely understandable, given the ract that the ODurt seemingly went 
out of its way to rule accordingly in Grove City. See 62 LW 4290, Stevens, dissent- 
inff. 

2. Various other anti<liscriminatory regulations will adequately oft&ei the impact 
of Grove City on Title IX. 

This argument contends that, regardless of the applicable federal law, various an* 
tidiscriminatory state laws and university policies will adequately prevent sexual 
discrimination in higher education. Individuals who suffer discrimination can sue 
for violation of state law, look for'vedress through the university system, or even 
sue the school for breach of contract under the theory that their institution made 
- an implied contract with the Individual to enforce anti-discriminatory policies. Ac- 
tivists are especially likely to (ftirsue these alternatives. 

Critique: State or instit.utlonal redress is an inadequate alternative to Title IX. 

The existence and intent of such state and university regulations is not question* 
able. The Kansas Act Against, Discrimination (KSA 44-1001 et 8eq.)i Kansas Execu- 
tive Orders 80-47 and 82-65, and the University of Kansas' Affirmative Action 
Policy are all fine examples of non*federar anti-discriminatory legislation. The 
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Kansafl Commission on CMl Rights and the KU Office of Affirmative Action dili- 
gently enforce these regulations.^ 

The ability of such laws and policies to effectively combat sexual discrimination in 
the post^Grove City world is questionable. The premise of argument #2 is that state 
and university institutions such as the Commission on Civil Bights and OAA, or 
that individual complainants, possess adequate resources and administrative sup- 
port to pursue sexual discrimination remedies. However, it seems unreasonable to 
expect such institutions or individuals to allocate the amount of money, time, and 

. .desire required to fill the enforcement gap creatid by Grove City, especially in light 
of the Maryland cose. Thus, enforcement may suffer without a commitmt^nt of fed- 

^ eral resources and leadership, despite strong anti-discriminatory state and institu- 
tional regulations. 

3. Fiscal and demographic trends will severely limit the long-term effect of Grove 
Citv on institutions of higher learning. * 

This argment has two parts. One is the idea that, due to Reaganomics, taxpayer 
revolt, and budgetary retrenchment, the fiscal future of universities will ren«in in- 
definitely insecure. Any "Golden Age" of university funding is presumed past. 
Second is the idea that, due to population trends, future university administrators 
will face a mi)re limited student pool. Together, these factors will supposedly spur so 
much competition among universities for potential students that universities will be 
forced to participate in federal funding programs to an ever greater extent, due to 
fiscal necessity. Thus, whatever, negative impact Grove City has on higher edtica- 
tion will be shortlived. 

Critique: Grove City ignores the fact that negative impacts need not be long-term 
to be si«tnificant. ^ 

The demographic and fiscal assumptions of this seem reasonable, although they 
may turn out suspect. However, this argument also implies the same assumptions as 
arguments 1 and 2: that future OCR, state, and university efforts will effectively 
preclude and redress instences of sexufid discrimination. Although, all of these as- 
* sumptions may be questionable, university enforcement efforts seem especially sus- 
pect, since the Grove City and Maryland cases suggest that a university could pro- 
spectively earmark the destination of its government funds te avoid triggering Title 
IX. Hence, this argument falls prey to the same threats to enforcement that are 
found in cntK^ues 1 and 2. Moreover, argument #3 assumes that an impact that is 
only temporarily discriminatory cannot be significant. 

CON^CtUSlbN 

In conclusion, the full effect of Grove City on Title IX is unclea/, and is likely to 
^ remain so for the immediate future. OCR, state and university reflations, stare de- 
cisis, and fiscal and demographic trends may all significantly litftit the implications 
of the case. However, these factors appear to present alternatives that are si^iifi- 
cantly weaker than Title IX, 

Perhaps the most important implication to emerge so far is the reserved attitude 
OCR has adopted regarding Title iX investigations, reflected by the Maryland case. 
In the words of Ms. Donna E. Shalala, president of Hunter College of the City Uni- 
versity»of New York: 

, . it is always better to have a clear, firm /ederal directives in the area of dis- 
crimination, it sets a ground floor for what additional things states and institutions 
themselves may do. Providing (such) leadership is exactly when you get results. 
(Grove City, when consiered with the Reagan adrtiinistration*s actions to limit the 
. application and enforcement of civil rights law, is troublesome) not because they 
necessarily send a message in favor or discrimination, but because Ahey say that 
elimination sex bias is no longer a priority for the federal governmRit." (Fields, . 
CHE 3/14/84, p. 14). 
Implications of Grove City: Section 604 and Title VI. 

Grove City could significantly alter the stetus of Section 504 and Title VI in 
higher education. SectKjfi 504 of the Rehabilitation Act of 1973 forbids discrimina- 
tion against the disabled in f&derally assisted education programs. Title VI of the 
Civil Rights Act of 1964 prohibits bias on the grounds of race, religion, or national, 
origin in federally assisted education programs. 

At first glance, Grove City does not appear to affect Section 504 or Title VI be- 
u'ause the decision is confined to an interpretation of Title IX. However, research 
reveals the fact that all three laws contain similar language. Fields, CHE 12/7/83, 
p 19. 

Thus, not only does Grove City delineate a program-specific stendard for Title IX, 
Grove City also enco -Ages executive agencies and lower courts to interpret and 
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apply StK:tf.on 504 and Title VI on a program^pecific basis a^ well. For institutions 
or nigher learning, the implications or Grove City for Section 504 and Title VI would 
probably parallel the implications for TiUe IX discussed abbve. 

CONCLUSION 

In conclusion, Grove City could jsi^iflcantly affect the gamut of federal equal 
rights legislation in force at institutions of higher leart^lng. Directly, Grove City 
held that institutions, agencies, and courts should apply /Title IX on a limited) pro- 
gram-specific basis. Indirectly, Grove City encourages ^ similarly narrow interpre- 
tive standard for Section 504 and Titie VI. At best, th^ holding is factually limited, 
and shifts the burden of ei^ual righfl enforcement ta state and institutional agen^ 
cies. At worst. Grove City discouraged OCR and DOE from activel;^ enforcing mtgor 
federal equal rights legislation ana encourages prejudical university administrators ' 
to limit the scope of such legislation by segregating federal financial aid. Again, the 
full effect of Grove City in this area is unclear, and is likely to remain so for the 
immediate future. / \ 

The legislative implications oif Grove City ar^ clearer. Faced with a hostile Court, ^ 
a hostile executive, and potentially hostile )iniversit}^ administrators, the amend- 
ment of Title IX, Section 504, and Title VI to specify institution-wide coverage is a 
legislative imperative from the standpoint of civil rights encouragement. 

Note that Congress show amend all three equal rights laws. The similar lan- 
guage and subject matter drthe three laWs indicate that courts would severely limit 
any legislative eflbrt falling short of a;l across-the-board an^endment via negative 
implication. If Title IX alone were to be changed to provide institutional coverage, 
"it could later be argued that Congre^ did not intend the other laws to cover entire 
institutions,** argues. Jeanne Atkins Of the Women's Equity Action League. She con- 
tinues, ''since the languge in the la\^ is identical, there (is) no logical way a separa- 
tion (can) be made." Fields, CHE 3/14/84, p. 24. 



Phepared Statement op the National CotLEOtATE Athletic Association 

This statement is submitted by the National Collegiate Athletic Association 
("NCAA"), an association of 976 colleges and universiti^ allied athletics confer? 
ence, associated institutions and affiliated organizations. The NCAA governs men's 
' and women^s intercollegiate athletics programs B|X)nsored bv its member institu- 
tions, conducts national intercollegiate championships for male and female student- 
athletes, and provides various other programs and services for both men and 
women. 

This statement concerns one of the four statutes that would be amended by H,R. 
fi490— Title IX of the Education Amendments of 1972. For many years, ensuring 
equality of athletic op^rtunity for male and female student-athletes has been 
viewed as a primary objective of Title J.X. The NCAA and its member institutions 
are fully and irrevocably committed to the achie^ment of that objective and have 
undertaken special efforts to enhance women's athletics. 

GAINS BY WOM^EN AT THE INSTITUTIONAL LEVEL 

/The opportunities available to Women in intercollegiate athletics have grown dra^ 
matically. Women's college sports is often cited as the area which the greatest 
progress has benn made since the enactment of Title IX. At NOAA member institu^ 
tions, the number of female participants in intercollegiate athletics increased from 
32,000 n 1971-72 to 64,000 in 1976-77; and rose by 1982-83 to 80^000. Thus^ in a 
period of 12 years, women's participation in intercollegiate athletics increased oy 
160%. The percentage of participants who were female also grew from 16% in 1971- 
72, to 27% in 1976r77. to 81% in 1982-83. 

During the period from 1971 through 1982, the number of NCAA member institu- 
tions sponsoring various intercollegiate sports for women increased dramatically; for 
example; 



1971 (663 1982 {7S3 

iftttitutions) iftttitiitions) 

Basketlfdil 307 ' 705 

Cross courtliy 10 417 
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1971 ($63 1982 (753 
institutiDns) Imtpm) 



Softball „ ' 



, . . 147 416 

Swimming J40 34^ 

I^**— — • 243 610 

TwchandfWd, 78 427 

Volleyball 208 603 



The average number of women's intercollegiate sporta programs sponsored by 
NCAA member institutions grew from 5M in 1977, to 6.48 in 1980. to 6,9 in 1984^ 
Important gains also have been made in providing athletically related Hnancial 
aid to female athletes. Accoi^ing to the National Advisonr Council on Women's 
Educational Programs/ in 1974, 60 colleges offered athletic^ly related scholarships 
or grants to women; in 181, 500 provided such aid. 

Notwithstanding riding coste and limited revenues, institutional budgetary alloca- 
tions for women's intercoll«mte athletics programs have increased significantly in 
all three divisions of the NCAA membership. In 1978, NCAA member inktitutions' 
«»^-w*^te expenditures for women's intercoUegia^ athletics were $4.2 million; in 
?24.7 million; in 1981, $116 million.* The average institutional budget for 



!!K?"]fiJi® intercollegiate athletics m all divisions increased from $6,000^ 1971-72. to 
$34,000 in 1976-77 (an increase of 467%), to $155,000 in 1980-81 (an additional 
356%). The most dramatic gains were in Division I, which had a 914% increase in 
the first period (from $7,000 to $71,000) and a ftirther 376% increase in the second 
(from $ff 1,000 to $338,000). 

These increases have occurred even though the growth in revenues generated by 
women's programs has not kept pace in any approximate fashion with the expan- 
sion of those programs. The degree to which women's programs covered their own 
costs decreased from 34.3% of total costs in 1973 to 28.2% of total costs in 1981. Yet, 
member institutions remained committed to providing the resources, needed to 
expand athletics Opportunities for women, and the average financial contribution to 
women s programs by men's programs has increased. 

♦ 

GAINS BY WOMEN AT THE CONIngRENCE LEVEL 

In recent years, women's intercollegiate athletics opportunities also^ave in- 




.^-^^ sponsoring 

conumition^ BV0/lmp(mM is growing. For example, at the Division I level from 
1982*^88 to 1983-04, the number of conferences sponsoring women's competition in 
basketball increased from 25 to 28; cross country. 15 to 21; field hockey, 'r to 9; golf, 
6 to 8; swimming, 15 to 17; tennis, 20 to 22; outdoor ttWk, 16 to 18; indoor track* 7 
to 10; and volleyball, 19 to 25. 

GAINS BY WOMEN WITHIN THE NCAA 

In 1981, the NCAA membership adopted a governance plan under which women 
were guaranteed representation on all of the committees responsible for conduct of 
NCAA affairs, and the various programs and services offei-ed by the association 
were extended to women's intercollegiate athletics. 

Currentlv, 187 women occupy 280 positions on NCAA committees. These women 
represent 143 NCAA member institutions, '^hirty^one oercent of all committee poei* 
tions are held by women. Women serve on 1 ^rly all NCAA committee and, in fact, 
the number of women on administrative gi <tl. Convention and special commit- 
tees exceeds established minimums desig[n0o nsure representation based upon 
the ratio of female to male participants in inu./collegiate sports. The ratio of par« 
ticipants will be reviewed periodically to determine whether established minimums 
for women are appropriate based on developmenis in the administration of and par* 
ticipation in women's athletics. During the 1982-83 academic year, the ihtercoUe^ 
giate athletics participation rlgf at NCAA member institutions showed 69.2 percent 
males and 80.8 percent femal&. The effect of the membership legislation (as de- 



1 In 1978, oxcluditig football, on nverai^e women compriBod 20% of intercoltegiate athletes and 
were allocated 3.4% of Institutional intercollegiat*? athletics budgeU. In 1983. excluding football, 
women compriflod 37% of the athletes and received 20% of the budgets. 
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scribed herein) adopted in 1982 aad 1984 at N<?AA Conventions, insuring a mjni* 
mum number of sports to be offered for women without regard to participation 
ratios, should increase participation numbers for women and, as a part of that, addi- 
tional opportunities for women for service on NCAA committees will be provided. 

Tho number of women delegates attending NCAA Conventions has increiwed from 
159 in 1981 to 318 in 1984. As a part of the governance plan^ institutions were en- 
couraged to send women delegates to the Conventions' and a fourth individual was 
added to the Convention delegates listing (indentifled as the primary woman athlet- 
ics administrator) to insure this opportunity for women. 

In 1981-82, the NCAA, at the direction of its membership, began ofTeri^tg intercol- 
legiSte championships for women. That year, the NCAA sponsored 29 women's 
championships in 13 sports. By 1984-85, the NCAA will sponsor 33 women's champi- 
onships in 15 sports. Under policies adopted by the NCAA membershipi these cham- 
pionshipe are financed on the same basis as men's championshipe except that in an 
effort to encourage the growth of women's sports, several exceut^ons to the champi- 
onships policies for men have been allowed in the women's championships for tne 
present. 

The NCAA gurantees payment of the game and transportation expenses of its 
championships for both men and women regardless of the revenue^generftting poten- 
tial of those championships. To date, gymnastics is the only women's championship 
that has generated sufficient revenues to pay its own coets. Consequently, the 
NCAA subsidized 28 women's championships offered m 1981-82 (at a cost of $1.7 
million) and 30 women's championships in 1982^83 (at a cost, of $2.2 miUion). In 
1982-83, NCAA expenditures for the 30 women's championships that were non-reve- 
m!<i-producing exceeded its expenditures for the 29 men's championships that were 
r^n-revenue-producing by 8.4 percent. 

In addition, for the past three years, the NCAA has substantially increased the 
share of its promotional budget devoted to women's athletics. This share increased 
from 20% in 1981-82 to 34% for women in 1982~83i and this year women's athletics 
is receiving 49% of the total $709,200 promotional budget. A substantial portion of 
these funds has been earmarked for a special effort program aimed at increasing 
the visibility of women's basketball and women's gymnastics. This special effort in- 
cludes allocations for feature stories on female athletes- in print media, an annual 
press conference luncheon focusing on women's basketball, television coverage^of 
women's sports and professional development seminars. 

At the 1982 NCAA Convention, the NCAA membership adopted legislation (effec- 
tive August 1, 1985) requiring all NCAA member institutions that affiliate their 
women's athletics program with the NCAA to sponsor at least four varsity intercol- 
legiate sports involving all-female teams (in addition to four sports involving alt- 
male teams or mixed teams of males and females). This rule is beiievM to be the 
first adopted by any athletics governance organ izttion requiring institutions to 
sponsor a minimum number of sports for .women. 

At the 1984, NCAA Convention, the NCAA membership took another miyor step 
to ensure , equality of athletics opportunity for women. Currently, to qualify for 
membership in Division I of the NCAA, institutions must offer at least eight varsity 
intercollegiate sports involving all-male teams or mixed teams of males and females. 
NCAA legislative adopted this year requires such institutions affiliating their 
women's programs with the NCAA to sponsor a minimum of six varsity intercolle- 
giate sports involving all-female teams as of September 1, 1986; seven such teams as 
of September 1, 1987. and eight as of September 1, 1988. 

Similarly, under current NCAA rules, to qualify for membership in Division 11, 
institutions must offer at least six varsity intcu^llegiate sports for all-male or 
mixed teams. Under new legislation adopted thisTear« Division 11 institutions cffi- 
liating their women's programs with the NCAA must sponsor a minimum of five 
varsity intercollegiate sports involving all-female teams as of September 1, 1987, and 
six as of September 1, 1988. The NCAA believes that these new sports sponsorship 
requirements are considerably more demanding than the comparaole requirements 
of Title IX, and they will make an important contribution to the .continued develop* 
ment of increased athletics opportunities for women. 



As stated above, the NCAA is committed to providing equality of athletics oppor- 
tunity to male and female htudent-athletes and will remain so committed without 
regard to the action taken by Congress on H.R. 6490. Within that context, we ex- 
press the following views with respect to the proposed bill. 
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A? originally enacted, Title IX applied only to specific programs and activities re- 
ceiving Federal financial assistance. The rationale for a statute so structured was 
that the Federal government should not finance programs or activities in which dis- 
crimination exists. 

H.R. 6490 would amend Title IX to broaden Mts coverage from the particular pro- 
gram or activity receiving Federal financial assistance to an entire entity and relat* 
ed subunit s receiving, directly or indirectly, any such|gid, without regard to the 
nature or extent of the assistance or its proximity XffW remoteness from the pri- 
mary program or activity to be regulated or invtJStigated. 

A ^fious question should b^ raised as to whether it is reasonable to maintain the 
premise that receipt of Federal aid provides a basis for jurisdiction when, under the 
terms of the proposed bill, jurisdiction would arise regardless of how limited; indi- 
rect or remote from the program or activity being subjected to Federal control such 
receipt of Federal aid may be. 

First, we believe that the potential implications of Grove City for college athletics 
are not as far-reaching as some seem to think they are. The award of financial aid 
to students— including students-athletee^remains subject to Title IX if any Federal 
funds are involved in the institution's scholarehip or grant-in-aid program. Further, 
various formS of Federal assistence (for example, work-study aid to students em- 
ployed in athletics programs, assistance in financing the construction of facilities, 
and grants to other parts of the intercollegiate sports program) may provide the nec- 
essary basis for Title IX jurisdiction over the intercollegi^ite athletics programs of 
many (or most) mstitutions. Moreover, in addition to TiUe IX, the equal protection 
clause of the Fourteenth Amendment, and many existing constitutional and stotuto- 
rv provisions require eauality of treatment without regard ^to sex. Finally, we be- 
lieve that the higher edv'jation community has made a good faith commitment to 

Provide equality of athletics opportunity regardless of the prcise limits of Federal 
itle IX Jurisdiction. 

Second, the legislation— as we understand it— would bring under the Federal rule- 
making and enforcement authority not only separate departments, but even sepa- 
rate campuses and institutions that neither receive Federal aid nor receive signifi- 
cant support from Federal assistance extended to other campuses and institutions. 
The bill provides, we believe, that if one BEOG-aided nursing student attends 
Kansas State University, Manhattan, Kansas, the K-State crew— a club sport not 
related t? the varsity athletics program— would be under Title IX, the Big Eig% 
Conference,. Kansas, City, Missouri, of which Kansas State is a member, would be 
under Federal inspection and enforcement, and a business extension course, if con- 
ducted by Kansas State University at Colby, Kansas, would be under Federal au- 
thority. ' 

It is this type of pervasive protraction of Federal rule-making authority, paper 
work, investigation and enforcement that has led to many citizens* desire for decon- 
trol, not more control. Illogical extension of Federal policy, we believe, weakens re- 
spect for that policy. 

Third, this type of contemplated expansion of Federal controls will bring added 
demands for inspection and enfqrcement— much of it directed at es&entiaUy inconse- 
quential matters— thus weakening, in our view, the primary enforcement of vital 
aspects of civil rights. We all should keep our eyes on the funde.mental objective- 
equal opportunity in the principal activities of our society for women as well as 
men. We believe that intercollegiate athletics and the NCAA, in one limited arena, 
have been in the forefront of our society |n achieving that objective. 

Thank you for the opportunity to express thesq views. 



Prepared Statement op Harry S. Jonas, M.D., Dean, UNivERfliiY of Missouri- 
Kansas City School of Medicine 

Congressman Coleman, Members of the Forum: President James Olson sends his 
regrets that he is unable to be here today to reoresent the University of Missouri 
and to testify before this forum concerning H.R. 5490. 

Although my comments will be concentrated on the subject of women in profes- 
sional educKUon, I will also attempt to reflect President Olson's views in general on 
this subject as well as that of the Unlversitv of Missouri system. 

As Dean of the University of Missouri-Kansas City &hool of Medicine, it is a 
privilege today to testify before this congressional forum in regard to the increasing 
role of women in professional eduction, where some dramatic changes have taken 
place since 1972. I would like to discuss these changes and how they may relate to 
the proposed legislati^ in H.R. 5490 and similar legislation in the Senate. 
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This period of timo roughly^eoincides with the enactment of the Education 
Amendments of 1972, and the eotdblishment in 1971 of the University of Missouri- 
KansaB City School of Medicine, and ita 6-Year, combined MD-Baccalaureate Degree 
Program. It is important to note here that the UMKC School of Medicine is a com* 
m unity-based educational institution that calls for early admission of the best and 
brightest graduating students from Missouri high schools directly into the Medical 
School's academic pr<^am. This early admission eliminates the need for the tradi- 
tional *Wond hurdle to get into medical school and the unnecessary competitive 
^stress /orced on students who must compete for positjons in the formal professional 
schools upon completion of their undergraduate degree. In the past several years. 
Harvard University, Case Western University, Washington Universi^ in St. Ix>uis, 
and other m^gor institutions have instituted similar early admission programs to 
capture students with the greatest potential for achievement in medicia education. 

In 1971, the UMKC concept of Medical Education was a uniquely different model 
than the^more traditional programs at other medicdl schools in Uie Unit^ States. 
The ^rd of Curators of the University of Missouri believed that the UMKC model 
could serve as a laboratory for medical education to determine whether such an al- 
ternative approach could enhance the retention of graduates in the state, provide 
the necessary medical manpower in the primary care fields, and lessen the pace 
toward super-specialization. Moreover, the .Curators believed that an educational 
system with two different approaches such as we have in Kansas City and Columbia 
would be of value to the State of Missouri and to the nation as well. 

Tod^, some sixteen years after the Curator's approval. Missouri's experiment has 
produced dramatic results. The UMKC School of Medicine has proved to be cost-ef- 
fective, educationally sound, and a recognized pioneer, ^leader, and" a force for 
change in medical education. It is in the forefront of thej nations medical schools 
and colleges committed to innovation in the medical curriculum. ^ 

The school has undertaken significant studies of its ajpplicants, its students, and 
its graduates that continue today. This data, along with comparable national data, 
reflect the increasing numbers of females matriculating not only at UMKC, but in 
all medical schools during this period. 

Using the base year, 1972-73, the year of enactment of Title IX, 5,480 women, or 
15.2%, applied for entrance to medical sch«K)ls in the United States. At UMKC, 27% 
of the applicants were female. Those percentages in 1982-88 were 82.7% nationally, 
more than double the 1972-78 national figure, and 46% at UMKC, more than 3 
times the national average in 1972-73. jk ^...^ 

hi 1972-78, the percentage of women in entering classes of all medical Shools in 
the nations was 16»9%: 28% at UMKC. In 1988-83, women in entering classes na- 
tionally exceeded 29%, while UMKC accepted 46%, almost 8 times the national per- 
centage in 1972-78. 

In 1972-73, the percentage of female graduates in all .U.S. medical schools was 
8.9% (924 female Nl.D.'s) compared with 26.7% in 1982-88 (4,198 female M.D.'s), four 
and one half times more female graduates 10 years after Title IX. At UMKC th^ 
percentage of graduates in 1972-78 was of course 0, but in 1982-88, 84 of the 78 
UMKC graduates were women, or 43.5%, almost five times the national figure 10 
years earlier. 

It is apparent from these statistics that significantly increasingly numbers of 
women are applying for, being accepted by,j|ind graduating from U.S. medical 
schools. In 19B2-83, more than 46% of the women who applied to U.S. medical 
schools were admitting. 

The number and percentage of women in academic faculty positions at U.S. medi- 
cal schools, while still relatively low, is increasing as more and more women enter 
the academic medical field. At UMKC, two of our six medical school assistant and 
associate deans are women. Although no U.S. medical school presently has a female 
dean^and the American Medical Association has not yet named a female president, 
it is interesting to note here that the American College of Obstetricians and Gyne- 
cologists—a specialty historically the province of male physicians-^ust last week in- 
stalled Or. Luella Rlein of Atlant^, Georgia, President for 1984-85. Or. Klein has 
become the first woman president in the organl2at!on's history, a national medical 
^roup representing nearly 24,000 obstetncians and gynecologists. It is additionally 
mtoresting to note that JDr. Klein will appear on television tomorrow morning on 
the CBS Morning News, to discuss her new rc^le In organised medicine. ^ 

We are proud of our medical record In providing significant opportunities for 
women to enter medical education. Reflecting on national trends In i&ducation, It is 
interesting to note that the year of establisnment of our school— 1971— coincided 
with the enactment of Title I a as well as slgnlflcant societal trends toward assuring 
women's rights. t 
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Htetorically such Docieial factors have been modified significantly aa a result of 
legislatwe initiativea taken by the Government of the United States. In the mean- 
time, however, educational institutions such as the University of Missouri remain 
totally comroittod in this effort as well. 

Regard!^ of the 9utcome of either the Grove City decision or the legislation now 
being considered, the University of Missouri intends to press forward ih this com- 
mitment for equal opportunity for minorities and women in all of the University's 
programs, 

Thank-you for youi^ attention. , 



Prepared Statement on Behalf of American. Association of State Colleges and 

Univershies / 

On behalf of 360 colleges and universities enVolli^g over ^.5 million students, the 
Amencan Association of State Colleges and Universities would like to share its 
views in support of H.R, 5490, the Civil Rights Act/ of 1984, 

In February of this year, the*8upreme Court decided in the case of Grove City CoU 
lege vs. Bell that an institution must comply wfth Title IX only in a specific "pro- 
gram or activity that receives federal funds. Under this ruling, despite the receipt 
of federal funds, the rest of the institution is f ijfee to discriminate on the basis of sex 
without violating Title IX. We believe this decision must be corrected promptly 
through legislation, and we believe H.R. 5490 & a suitable remedy. 
m^^^^S^^"^^ ^^^y decision has infplications fkr beyond the scope of Title IX since 
A^^"^H'SS^ diMrimination lan^ modeled after the landmark Civil 

Rignte Act of 1964, which prohibits discnmihation on the basis of race, color, or na- 
tional Origin. In ^iddition, two other statutjfes are affected by the Grove City deci- 
sion—Section 504 of thei;973 Rehabilitation Act. which prohibits discrimination on 
the basis of handicap, niHd the 1975 A^e Discrimination Act, which bars discrimina- 
tion on the basis of e * Ul of these civil rights statutes bar some form of discrimi- 
nation in entities th eive federal funds. Their effectiveness has been seriously 
jeopardized by the < . decision because for the first time the scope <X these stat- 
utes has been* hm; j programs receiving federal funds within institutions and 
not the entire jn^t ^n. . * 

Prior to the Gro.e City decision, every aAiinistration charged with enforcing the 
anti-discrimmation statute— Republican 4ffd Democratic alike— interpreted cover- 
age in the same broad manner. Investigation throughout an institution -was permit- 
ted as long as any "program or activity" within it received federal funds. Investiga- 
tjon and enforcement was not limited to a specific portion orprogram of an institu- 
tion. Additionally, in the twenty years since the^pa^e of iJlp first civil rights law. 
Congr^ has taken no action to indicate it disagreed .with this interpretation, for 
example, there have been several attempts to 'nmgnd Title TX \n Congress^ These 
proposals haVe attempted to limit Title IX coverage in athletics, physical edpcation. 
and choirs, thereby reducing the scope and coverage ofrttie-stfttute. But CongresS 
has never acceded to these proposals.' In fact, a^ rece^ftly as last^November, the 
n^-^r^v^^'^ ^'"^^"^'^ reaffirmed its support for d comprehensive interpretation of 

Mr. Chairman, some of my colleagues in the education comnninity consider this 
legislation as far reaching and breaking new ground. AASCU* does- not. H.R. 5490 
simply restores for these four statutes the broad scope and coverage intended by 
Congress and consistently interpreted by the Executive Branch idjice 1964. AASCU 
institutions have followed this broad coverage since these stotptefl were implement- 
ed. We are better institutions because of it and H.R. 6490 will help is continue in 
this direction. 

Precisely because of the broad coverage nnd interpretetion.^of these four pivil 
rights statutes, tremendous strides in access and opportunity Have been taken in 
higher education. For example: 

Between 1970 and 1979, Black enrollment in postsecondary institutiotis'lhcreased 
92per9ent: 

Since 1970, Hispanic enrollment has doubled; 

Since 1970, enrollment of women has increased by 66 percent. • 

Since enactment of Title IX in 1972, not one college or university has lost* federal 
funding; due to failure to comply with Title IX. Yet due to voluntary cpmpliance of 
educational institutions, greater numl^rs of women have been able to take adVan- 
tege of educational opportunities. For example: V . . 

Since 1972, the number of P,h.Ds earned by women has risen from 1« percent to 
31 percent; 
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Participation of womon and girls in intercdllegiate sports has grown 100 Prcent 
since 1972. In 1982, about 30 percent of all intercollegiate athletes were wonaen; 

In 1972, college women received less Ijian.one percent of the athletic scholarship 
funds; by 1980, they received 21 percent. - 

8ome of my colleagues have been concern^ about past enforcement procedures 
andiViture policies that would be impl^ented if H.R. 5490 were passed. We agree 
that enforcement procedure^ ^re critical and those in p.R. 5490 should not cause 
problems for higher education institiltions. Our only conc'^rn is that the Department 
of Education's Office of Civil Rights be considerate of the particular needs of higW 
education institutions when enforcing^ these -Uyf*. Such sensitivity requires uiwer- 
standing of the special nature of higher educatioij and We offer our assistance to the 
Department of Education to develop and j^ovidaany guidelines that the OCR ^taff 
deems necessary. 

Finally, Mr. Chairman, with respect to the use of fund terminatiorf as, a remedy, 
only fmancial assistance found to be supporting the discrimination may be termi* 
nated. The bill retains the requirement that a nexus be established between the dis- 
crimination found and ahyJeSieral funding that is to be terminated or suspended by 
the administrative agency enforcing the law. , ^ 

Eliminating discrimination on the basis of race, color, national origin, sex, handi- 
cap,* or age is a national goal and*cannot be accomplished by allowing pockets of 
prejudice to exist. Any institution that receives.' public funds'— either in the form of 
direct institutional aid or student aid— should lead the way in setting the highefit 
Standards for equality. The Grove City decision weal09n§ t)\^ standards and for 
that reason it should be overturned by Congress. AASCU stands ready to assist you 
to that end. , ^ 

Thank you. t 
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CIVIL RIGHTS ACT OF 1984 



. MONDAY, MAY 21, 1984 ' • 

House op Representatives, *^ 
Committee on EnucAtiON and Labai, and 

Committee on the Judiciary, 
Subcommittee on Oivil and Constitutional Rights, 
, ^ Washington, DC. 

The joh.c committees met, pursuant to call, at/9;26 a.m., in room 
2141, Rayburn House Office Building, Hon. D6ji Edwards (chair- 
man of the Subcommittee on Civil and Constitutional Rights) pre- 
siding. O- L 

♦ Members present: Representatives Erlenborn, Petri, Bartlett, and 
McCain, Committeemen Education and Labor; Representative Ed- 
. wards. Subcommittee on Civil and Constitutional Rights.- 

Staff present: Rose M. DiNapoli, minority legislative associate. 
Education and Labor; Laurie, A. Westley, assistant counsel. Educa- 
tion ai^d Labor; Ivy L. Davis, assistant counsel; Philip Kiko, associ- 
ate counsel. Judiciary Committee; Electra C. Beahler, minority 
counsel for education. Education and Labor.- 

Mr. Edwards. The hearing will cdme to order. 

Today we are §oing to contihufe,the joint hiarings" by the Com- 
mittee on Education and Labor, and the House Judiciary Subcom- 
mittee on Civil and Constitutional Eights of H;R. 5490, which is en- 
titled the Civil Rights Act of 1984. , » 
. The purpose of this bill is to restore the enforcement practices 
which began 20 years ago with the enactment of title VI and its 
'progeny which prohibits discrimination in programs receiving Fed- 
eral funds.. . . • 

Before we introduce the witnesses, we welcome the gentleman 
from Arizona from the Education and Labor Committee, Mi 
wCain. 

Mr. McCain. Thank you, Mr. Chairman. j 

Mr. Edwards. Now, this morning we are going to have two 
panels and the first panel— my goodness, it is a very distinguished 
group— and they represent national organizatipns whose constitu- 
encies are protected Dy these antidiscrimination provisions. 

I think ! will introduce all of the first panel, and thfen go from 
there asking them to testify. 

Mr. Benjamin Hooks is the executive director of the National As- 
sociation for Advancement of Colored People; Judy Goldsmith is 
the president of the National Organization tor Women in Washing- 
ton, DC, and nationwide; John Kemp is director of human re- 
sources. National Easter Seal Society from Chicago; Arthur Flem- 
ming, a good friend of the committee for many, many years, is 
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-chairman of the Citi/^ns Commission on Civil Rights; and of course 
Mary Futrell, is the president of the National Education Associa- 
tion, ' . . . 

I believe on the list here Mr. Hooks, you are first. ' 

Incidentally, without ^-objection, everybody can proceed as they 
like but we will without objection make all of the statement^ a part 
of the record. ' . 

STATEMENT OP BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NA- 
TIONAL ASSOCIATION FOR THE ADVANCEMEliMT OF COLORED 
PEOPLE 

Mr. Hooks. Thank you, Mr. Chairfnan, and membfers of the com- 
mittee ottthis joint hearing.* I am Benjamin L. Hooks, execUtive df- 
rector for the Advancement of Colored People. 

With me today is Mrs. Ajithea Sirtmons, director of the Washing- 
ton Bureau of the NAACP. We are an organization which this year 
celebrates. it!9 75th anniversary, a national organization with over 
1,800 branches, yotith and college divisions who support H.R. 5490. 
Mr. Chairman^ our itlembership is about 412,000. 

Mr. Chairman, I am also the chairperson for the leadership con- 
ference on civil rights comprising over 160 national organizations 
for wMom Mr. Joseph Rauh has testified before you. May 16, 1984, 
stating, the groups, in unison, support H.R. 5490. The NAACP com- 
mends Congress for its swift attention to the need for this legisla- 
tion to reassert the pdUcies and laws of this land that Government 
will riot Sponsor inequality. ^ ' . 

The Civil Rights Act of 1964 was passed almost a century later to 
fully implement the 14th amendment to the Constitution. The 
clearly stated purpose of the legislation was "to secure to all Aiher- 
icans the equal protection of the law of the United States and of 
the several States/* 

Mr. Chairman, the Civil Rights Act of 1964 merely restates and 
codifies the law and commitment of our Nation, once/igain, to its 
ideals of freedom, equality, justice and opportunity. 

Title VI, the benchmark legislation prohibiting the use of Feder- 
al assi^<;ance for the purpose of unlawful discrimination, was 
passed in recognition that 76 years after the ratification of the 14th 
amendment documentation proved that citizens were still denied 
their e^ual benefits from the use of federally assisted projects on 
the basis ^f race, color or national origin in the areas of health, in 
the area of agriculture, in the area of research, by racially segre- 

Seated facilities, staffing, in job training programs. Billions of dol- 
ars of Federal money was supporting unlawml discrimination. 

The times were turbulent: Three students were murdered in Mis- 
sissippi, there were church bombings, riots were from New York to 
California, those killed were seeking equal access to lunchcounters, 
schools or the voting booth. 

As stated injYoung v. Pierce, ''the specific goai of title VI is to 
eliminate racial discrimination from the social fabric of the 
nation.*' 

The rights of others, although not yet articulated as of- constitu- 
tional dimension as are bv statute and regulations modeled after 
the Civil Rights Act of 1964. The impact of an attack on one is an 
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attack on all. So it is appropriate that the legislation before vou 
address title VI, -title IX of the Education Amendments of 1972, 
which prohibit gender-based discrimination, section 504 of the Re- 
habilttation Act of 1978 proscribing discrimination toward the 
handicapped and the Age Discriminatiort Act of 1975, because al- 
though the Grove City College decision addressed the scope of title 
IX, gender-based discrimination, the reasoning used to narrow the 
meaning of title IX can all too easily be attempted as regards title 
VL ^ 1 

It is axiomatic that those who would circumscribe the rights of 
others do not discriminate in ^eir hatred and inequality. 

In the 20 years since the passage of the Civil Rights Act of 196^ 
many attempts, unsuccessful attempts, have been made to narrow 
its scope and meaning. For 20 years through Republican and Demo- 
cratic administrations, title VI has been interpreted, and the inter- 
pretation upheld by court decisions, as being broad in its coverage 
and narrow in its sanction of fund termination. 

The legislative history is replete with the doctrine that '*the 
breadth of the ;)rinciple of non-federally funded discrimination is 
wideV' Conversely, the sanction of fund termination was considered 
to be pinpointed to the Federal money which, directly or indi- 
rectly, supports discrimination. In other words, a condition of the 
grant of Federal assistance whether money, real estate or services, 
is that one must comply with the principle of equality or risk 
losing national support. 

The principles of civil rights are today under siege. It is uncon- 
scionable that 119 years after the abolition of slavery we must re- 
state and reaffirm our commitment to equality. "The cost of free- 
dom is still vigilence." 

; In 1965 today the NAACP stands firms in our support for the 
restatement of the Jaw of our land: Our taxpayers' money will not 
pay for unlawful discrimination. 

Again, we commend you for your swift and needed response to 
today's challenge. 

Mr. Edwards. Thank you very much, Mr. Hooks. 

Our next witness will be Ms. Judy Gpldsmith^ president of the 
National Organization for Women. , 

STATEMENT OF JUDY GOLDSMITH. NATIONAL ORGANIZATION 

FOR WOMEN 

Ms. Goldsmith. Thank you very much^ Mr. Chairman, for the op- 
portunity to testify this morning. 

I am Judy Goldsmith, president of the National Organization for 
Women, the Nation's oldest and largest feminine organization with 
a quarter million members. 

I am here today to testify in support of the Civil Rights Act of 
1984. This legislation is an urgently needed response to the devas- 
tating recent Supreme Court dfecision in Grove Uitv College v. VelL 
The Court strucK a severe blow to women's rights in education 
when it mandated a narrow interpretation of title IX of the educa* 
tion amendments of 1974. 

Title IX prohibited sex discrimination in all federally-assisted 
educational institutions until the Supreme Court ruled in February 
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that a c<Jlege receiving Federal funds only for student financial as- 
siHtance is required to comply with title iX only in its student aid 
program. That ruling allows other parts of the institutions to dis- 
ci minate freely on the basis of sex without violating title IX, As a 
re' ult of the Grove City decision, and in the absence of an equal 
rights amendment, there is not now any Federal law that compre- 
hensively prohibits sex discrimination in education. 

Title IX was based on title VI of the Civil Rights Act of 1964, as 
were the Age Discrimination Act of 1975 and section 504 of the*Ke« 
habilitation Act of 1973. The pertinent sections of all four of these 
statutes contain the phrase "program or activity^^ which was cen- 
tral to *the Supreme Court's narrow interpretation in Grove City. 
Thus, all protections afforded under these statutes are jeopardiaed 
by the Grove City ruling. 

The effects of the decision are already being felt. Shortly after 
the Court handed down its decision, the U.S. Department of Educa- . 
tion dropped plans to file a complaint against the University of 
Maryland for failing to provide adequate a^letic opportunities for 
its women students. 

Another complaint was filed in 1976 with the Department of 
Education's Office for Civil Rights, charging Mississippi College, a 
Federal grant recipient, with discrimination againi^t women and 
blacks in employment opportunities and benefits, and in the treat- 
ment of students. The complainant received a letter from OCR in 
March of this year saying that OCR no. longer had jurisdiction to 
pursue the case in light of the Grove City ruling. 

Although the proposed legislation reaffirms congressional intent 
for a broader interpretation of all four of these statutes, I will limit . 
my testimony to the beneficial effects of title IX on the effects of ^ 
education rights for girls and v^omen. 

Clearly access to educational opportunity is crucial to advance- 
ment in a career and economic security. 

The percentage of intercollegiate athletic budgets that goes to 
women has gone from 2 percent in 1972 to 16.4 percent in 1980, 
The number of high school girls playing sports has increased from • 
7 to 85 percent of all students since title IX was enacted. Develop* 
ment of sports skills at the junior high and high school levels is 
enabling more young women to compete for and pursue athletic 
scholarships. 

Courses of nontraditional study which women had been barred or 
dissuaded from pursuing were sought out by women. Increasing 
numbers of women are now on a path that leads to careers once 
thought of exclusively as men's. The percentage of professional 
degrees conferred on women rose dramatically diyring the first 
decade of title IX. The percentage of law degrees earned by womuh 
increased from 6.9 to 32.4 percent; the percentage of medical de- 
grees increased from 9 to 25 percent; and the percentage of Ph,D.'s 
increased from 17 to 31 percent. 

Almost one-thircj of professional women in the United States 
work in education fields. Title IX is crucial to protecting their 
rights. It has been the impetus behind school systenf^s upgrading 
salaries and benefits to ensure that men and women receive equal * 
pay for teaching similar courses. Title IX has also been a force 
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behind the increased number of female school administrators and 
principals, phs once held almost exclusively by men. 

The elimination of barriers that have held back half of our popu- 
lation in education has had a ripple effect. In the process of com- 
plying with title IX, schools at all levels have reviewed their prac- 
tices and found ways to make improvements that are not eVen cov- 
ered by title IX. More women and girls have been encouraged to— 
or not barred from—pursuing courses of training that are most ap- 
propriate for their talents and interests. ^The entrance of women 
into heretofore predominantly male fields is starting 'to narrow the 
wage gap. Title IX is a cornerstone of economic equality. 

Yet despite the gains we have achieved under title JX, not 
enough has been done Women college graduates still earn approxi- 
mately the same as men with an eighth grade education. The 
\ annual income of white men is still the highest, with minority men 
"ft distant second, followed by white women and then minority 
Vromen* In 1979, women comprised only 48 percent of the total 
number of students enrolled in technical vocational education pro- 
grd^is. The ratio of boys to girls on the playing field is still 3 to 2 
and girls often have inferior equipment and facilities. 

The modest gains we have achieved are threatened by the action 
taken by the Supreme Court on February 28. Without an equal 
rights amendment or the protection that previously existed under 
title IX, we stand— girls and women stand to lose what we have 
achieved. 

The Reagan administration ha^^not yet made known its position 
on this proposed legislation. An administration spokesperson sever- 
al weeks ago announced that the Reagan administration would not 
oppose'the legislation, but hours later he retracted that statement. 

President Reagan has said that he is for the "E" and the ''R'' but 
not the "A" and that he prefers a statute-by-statute revision of 
laws to eliminate sex discrimination. If this is, in 'fact, the case, it 
is peculiar that Reagan has not come out strongly in favor of the 
proposed legislation. « 

In considering the important legislation before you, I request 
that you keep in mind the statement of President John F. Kennedy 
when he proposed the civil rights legislation to Congress: 

Simple justice requires ihat public funds, to which 'all taxpayers of all races con- 
tribute, not be spent in any fashion which encourages, entrenches, subsidises or re- 
sults in racial discrimination. 

This principle is equally valid for race, sex, age, or handicap dis- 
crimination. 

The National Organization for Women urges Congress to send a 
strong message that Federal subsidization of discrimination is not 
acceptable and will not be tolerated by acting quickly and favor- 
ably on the Civil Rights Act of 1984. 

[Prepared statement of Judy Goldsmith follows;] 

PttKPARBD STATISMKNT OF JUDY OOLDSMlfH, PHESIOENT, NATIONAL ORGANIZATION FOR 

WOMKN 

Good morning. I am Judy Goldsmith, Preaident of the iNational Organization for 
Women. NOW Is the nation's oldest and largest feminist organization wltH250,0fl0 
members. 
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I am here today to testify In support of the Civil Rights Act of 1984. This legisla- 
tion is an urgently needed resppnse to the devastating recent Supreme Court d^i- 
sion In Grove City College v. Bell. The Court struck a severe blow to women's rights 
in education when it mandated a narrow interpretation of Title IX of the Education 
Amendments of 1972. Title IX prohibited m\ cliscrimination in all federally-assisted 
educational institutions until Wie Sup**eme Court ruled in February that a college 
receiving federal funds only for student financial assistance is required to comply 
with Title IX only in its student aid program. That ruling allows other parts of the 
iifttltutions to discriminate freely on the basis of sex without violating Title IX. As 
a result of the Grove City decision, and in the absence of an Equal Wghts Amende 
ment, there is not now any federal law that comprehensively prohibits sex discrimi- 
nation in education. V 

Title IX was based on Title VI o\the Civil Rights Act of 1964. as were the Age 
Discrimination Act of 1975 and Sec. ffM of the RehabUitation Act of 1973. The perti* 
nent sections of all four of these 8tatui>» contain the phrase ''program or activity" 
which Wft^^entral tx) the Supreme Cot^rt's narrow mterprAation in Grove Ctty* 
Thufi, all protections afforded under thesev.statutes are jeopardized by the Groi;e City 
ruling, s \ • 

The effects oCthe decision are already being felt. Shortly after the court handed 
down its decision, the U.S. Department of Eciucation dropped plans to file a com- 
plaint against the University of Maryland for failing to provide adequate athletic 
opportunities for its women students. 

Another complaint was filed in 1976 with the Department of Education's Office 
for Civil Righta/charging Mississippi College, a federal grant recipient, with dis- 
crimihation against women and blacks in employment opportunities' and benefits, 
and in the treatment Of students. The complainant received a letter from OCR in 
March of this year saying that OCR no longer had Jurisdiction to pursue the case in 
light of the Grove, City ruling. Because data failed to establish that federal assist- 
ance was used to directlv support the 'discriminatbry actions alleged in the 
complaint, the Grove City decision allowed the OCR to consider the case beyond its 
* purview. 

Although the proposed legislation reaffirms Congressional intent for a broader in* 
terpretation of all four of these statutes, I will limit my testimony to the beneficial 
effects Title IX has had on women's education rights since its enactment in 1972. 

Education has been the stepping stone to a better life and has been an integ];al 
part of the American dream. We all want our children to receive a good education 
in order to realize their potential. Clearly access to educational opportunity is cru- 
cial to advancement in a career and economic security. 

However, the educational stepping stones have been slipperier for girls than for 
boys. As recently as ten years ago, many educational opportunities haVe been off- 
limits to women either directly, through policy, or thrcrugn more subtle forms of dis- 
crimination. It was also not uncommon for women to be barred, from tKS profession- 
al schools or vocational training programs that would help them advance in their 
chosen fields. This discrimination cheated many young women out of a<;hieving 
their full potential and it cheated our country out of the talents and skills of half of 
our population. 

Girls were encouraged to pursue courses of study that led to traditional' 
"women's'' iobs. Male students were steered into courses that would help them 
occupy predominantly male--and higher payings-occupations. Regardless of each 
boy's or girl's unique talents, gender classification was the overriding consideration 
in education, training and employment. This type of occupational segregation is the 
major reason for the "Wage gap that exists today between men's and women's sal* 
aries. Pifty-one percent of all employed women work in 20 of the 427 Department of 
Labor job classifications. Eighty percent work in jobs that are predominantly 
female. Traditionally "women's'* jobs pay less than those considered to be "men's 
jobs, regardless of the skills or training required to perform thom. A 1981 study by 
the National Research Council of the National Academy of Sciences shows that the 
^ more an occupation is dominated by women, the less it pays. 

While Title IX has not solved the problem, it has certainly brought us closer to 
equal opportunity for girls and women in education. As an example, before Title IX, 
atnletic programs for girls were nominal or severely limited. Wliile physical fitness 
and the character^building advantages of team work were emphasised for boys, they 
were barely available to girls— though the same benefits are obviously desirable for 
both sexes. And athletic scholarships — once an avenue open exclusiveW to boys with 
athletic talents who wished to pursue an education but lacked sufficient mnds— 
were opened to women in similar circumstances. Ten thousand young women are 
now attending college on athletic scholarships, including many who would not have 
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tho financial means to do eo without auch aasistance. Hie number of women in col- 
lege $port« has increased by 260% during the last decade. The tiercentage of inter- 
coll^ateathletic budgets that goes to women has gone from 2% in 1972 to 16.4% 
. 1 19pu» The number of high school girls playing sports has increased from 7% to 
uD% of all students since lltle IX was enacted. Uevelopnient of sports skills at the 
^ Junior high and high school levels is enabling more young women to compete for 
and pursue athletic scholarships. 

Courses of hon-traditional study which women had been barred or dissuaded from 
pursuing were sought out by women. Increasing numbers of women are now on a 
path that leads to careers once thought of exclusively as men's. The percentage of 
Pj;oltessional degrees conferred on women rose dramatically during the first decade 
of Title IX. The percentage of law degrees earned by women increased from 6.9% to 
82.4%; the percentage of medical degrees increased from 9% to 25%; and the per- 
centage of PhD's increased from 17% to 32%. 

Almost one-third of professional women in t ie United States work in education 
fields. Title IX is crucial to protecting their rights. It has Ijpen the impetus behind 
scjiool systems upgrading salariea and benefits to ensure that men and women re- 
ceive equal pay, for teaching similar courses. Title IX has also been a force behind 
the increased number of female school administrators and principals, jobs once held 
almost exclusively by men. 

The elimination of barriers that have held back half of our population in educa- 
tion has had a ripple effect. In the process of complying with Title IX, schools at all 
levels have reviewed their practices and found ways to make improvements that are 
not even covered by Title iX. More women and girls have been encouraged to-~or 
not barred from— pursuing courses of training that are most appropriate for their 
talents and interests. The entrance of women into heretofore predominantly male 
fields is starting to narrow the wage gap. Title IX is a cornerstone of economic 
equality. 

Women are not the only ones who benefit from economic equity. Economic gains 
made by women as a result of improved educational opportunities are shared with 
family and society as a whole* Women work outside the home in increasing num- 
bers, usually out of eqonomic necessity. In 1982» more than 9.4 million families— one 
out of six— were inainti^^ned solely by women. More than one-third of families are 
headed by women live in poverty^ In order to eliminate the feminization of poverty, 
public education must adequately prepare women to face new career challenges and 
train them to fill the jobs that require a solid command of mathematics, science and 
computer language. It is heartening to see that a growing number oi women are 
enrolling in these courses in order to secure careers in fields that show great prom- 
ise for the decades ahead. 
^ Despite the gains we have achieved under Title IX, not enough has been done. 
Women college graduates still Qarn approximately the same as men with an eighth 
grade education. The annual income of white men is still the highest, with minority 
^men a distant second, followed by white women and then minority women. In 1979, 
women comprised only 18% of the total number of students enrolled im technical 
vocational education programs. In the academic year 1979-1980, women represented 
only one-tenth of engineering gradyatee. The ratio of boys to girls on the playing 
field is still three to two and girls often have inferior equipment and facilities. 
Women in higher education are most often Assistant Professors, and men are still 
in the higher ranks. Tlie number of women faculty members has tripled in the last 
tv/enty years, but there are still far more tenured men than women. 

The modest gains wc have achieved are threatened by the action taken by the 
Supreme Court on February 28, Without an Equal Rights Amendment or the protec- 
tion that previously existed under title IX, we stand toMose what we have achieved. 

Further, Assistant Attorney Qenerfil for Civil Rights William Bradford Reynolds 
has stated that, in his opinion, the Supreme Court ruling in Gn>ve City may affect 
other aiiti^lsoriniination statutes. 

The Reagan AdminiBtration has not yet made known its position on this proposed 
legislation. An Administration spokesperson several weeks ago announced that the 
Reagan Administration would not oppose the legislation, but nours later he retract- 
ed that statement. 

President Reagan has said that he is for the "E'* and the "R", but not the "A'\ 
and that he prefers a statute-by-statute revision of laws to eliminate sex discrimina- 
tion. If this is, in fact, the case, it is peculiar that Reagan has not come out strongly 
in favor of the proposed legislation— legislation that makes clarifying changes in ex- 
isting statutes to guarantee that they are consistent with the Congressional intent 
that motivated their enactment. 
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The legislation being dijacusaed here today does not break any new ground in its 
prohibitions on discrimination. It is merely a reaffirmation of the principles of 
simple justice that all four statute® established and stood for until just a few short 
weeks ago. Title IX, Sec. 504, the Age Discriminafion Act and Title VI of the Civil 
Rights Act all contained the letter and spirit of what is best about the law^simple 
j'\stice. Wo cannot retain the broad spirit of these Rtatutes without reestablishmg 
the letter of the law. / 



In considering the important legislation before you, I request that you keep in 
mind the statement of President John F. Kenpedy when he proposed the civil rights 
legislation to Congress: *'Sim pie justice requires that public funds, to which all tax- 
payers of all races contribute, not be spent in any fashion which encourages, en- 
trenches, subsidizes or results in racial discrimination/' This principfe is equally 
valid for race, sex, age or handicap discrimination. The NationaJ Organization for 
Women urges Congress to send a strong message tl.at federal subsidization of dis- 
, crimination is not acceptable and will not be tolerated by acting quickly and favor-* 
ably on the Civil Rights Act of 1984. 

Thank you for the opportunity to appear today. 

Mr. Edwards. Thank you very much, Ms, Goldsmith, 
I'he next member of the panel to testify is Mr, John Kemp, who 
is director of human resources. National Easter Seal Society, 
Mr. Kemp. * 

STATEMENT OF JOHN KEMP, DIRECTOR, HUMAN RESOURCE^, 
NATIONAL EASTER SEAL SOCIETY 

Mr. Kemp. Thank you very much, ^ 

My name is John Kemp, I am director of human resources for 
the National Easter Seal Society, I am honored to appear before 
you today as a representative of the NatioAal Easter Seal Society, 

With me is Joel Roemer^ director of our office of congrepaional 
affairs. Our organization strongly supports H!R, 5490, whieh clari- 
fies antidiscrimination protection under section 504 of the Rehabili- 
tation Act and the other civil rights statutes. 

Last year we served 900,000 people, and we have 500,000 interest- 
ed and caring persons serving those persons. As background, in 
1960 I was the National Easter Seal poster child living in Bismark, 
ND, Two years later my father turned down a promotion to move 
to Washington, DC, because he could find no public school system 
^ in this metropolitan area which would accept me because of my 
* disability. 

I am a disabled person who has possibly been p^erceived as 
having made it. Thanks to mj dad I have attended Georgetown 
University and Washburn University School of Law, Topeka, KS, 
and presently work for Easter Seals, 

Since 1977, the first year in which the Federal Government pro- 
mulgated regulations implementing -section 504 of the 1973 Reha- 
bilitation Act, I have worked as a management consulfant on sec- 
tion 504 implementation issues and as a Federal contractor and 
subcontractor to provide training and technical assistance to Feder- 
al financial recipients. 

From my direct experierj^ce with section 504, I can say without 
equivocation that when recipients are given appropriate technical 
assistance, they will make their programs and services accessible to 
disabled persons, 

BVom an employment practices perspective, employer-recipients 
can readily appreciate the value of making reasonable accommoda- 
tions to disabled persons' limitations because it is sound human re- 
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'sources management to do so. Employert are quick to maximize 
skills, provide training, and improve working conditions for all em- 
plwrees pecause it enhances improved productivity. 

Employers make reasonable accommodations and, in doing so, 
remove artificial, environmental barriers to safe, productive work 
for disabled, persons. Through job modifications, adaptive equip- 
ment, and disability awareness training, discriminatory behawor m 
the workplace is eliminated. 

During consultations with the National Governors' Association, 
the U.S. ConferenoB of Mayors, and the Tennessee Hospital Asso- 
ciation, I worked closely with their members on section 504 imple- 
mentation strategies. Although some members did not readily and 
fully appreciate the rationale for compliance with these civil rights 
laws and regulations for disabled persons, they were willing to con- 
sider and implement various cost-effective alternatives to program 
access problems. . . 

The key is alternatives— all of which promoted the integration of 
disabled persons. 

Our consultiilng work was with several large retailers and was not 
prompted by a complaint or enforcement matter. Safeway Poods 
asked us to explore accessibility considerations to accommodate 
mobility impaired consumers and customers and the same for the 
Kansas City based Hallmark Cai^. Their concern was economic- 
based accessibility, not compliance and enforcement. 

Easter Seals has worked to eliminate discrimination not only by 
recipients of Federal financial assistance but by all institutions in 
our society. Through our network of 250 faster Seal affiliates, 
served over 881,000 persons last year. We provided medical, voca- • 
tional, and sociaF services to individuals with disabilities anq their 
families as well as health screening and public eduation for the 
nondisabled. 

From our direct experience with disabled people, we know the 
frustrations of those who are unable to participate fully in daily 
life activities that many of us take for granted. As a society, we 
have made great strides in removing physical and attitudinal bar- 
riers to equal opportunity for people with disabilities. 

However, we haven't ^one far enough. The legislation which you 
are considering today will eliminate one major obstacle to our goal 
of equal opportunity. 

Afi too often, the physical appearance— we have been, despite 
skills acquired through training, unable to obtain meaningful em- 
ployment for which we are qualified or to move freely throughout 
their communities. 

Easter Seals is .deeply concerned with the cjliality of life of dis- 
abled persons it serves long after they have completed their in- 
volvement with us. 

I would urge the distinguished members of this panel to expedi- 
tiously consider and pass H.R. 5490. If Congress fails to pass this 
legislation, there will be serious ramificati9ns for the millions of 
disabled people in this country. Without the full protection of sec- 
tion 504, the gains that America's disabled persons have made in 
recent years will be substantially eroded. 

Section 504 is looked to by the handicapped as the hallmark of 
this Nation s commitment to the handicapped. Congress extended a 
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promise of nondiscrimination, as yet unfulfilled. However, in the 10 
short years since section 504 has been in effect, it has opened doors 
which the Grove City decision threatens to close once more. 

The benefits of nondiscrimination are realized not onlv by dis* 
abled citizens, but the society as a whole. Slqual opportunity is not 
only a moral and legal imperative but it is a good investment in 
the future. 

The National Easter Seal Society and other organizations repre- 
senting people with disabilities which will be appearing before this 
panel have unequivocal commitment to fulfilling thej dream origi- 
nally envisioned by enactment of section 504. 
' The Gn ve City decision poses an immediate threat to the realiza- 
tion of a fuller life by millions of disabled people. Undue hesitation 
on the part of Congress in enacting H.R. 5490 will send a signal to 
employers, educational and health care institutions, transportation 
agencies and other institutions that the Nation's leadership is re- 
treating from the goal of equality of opportunity for all' Americans. 

As in the past, people with disabilities are looking to Congress 
for leadership on the issue of fairness and e^ual opportunity. We 
trust that this leadership will be forthcoming so that disabled 
people pf this country will be able to participate in our society to 
the fullest extent possible. 

Thank you. 

Mr. Edwards. Thank you very much, Mr. Kemp. 
[Prepared statement of Johh Kemp follows:] 

Prepared Statement of John Kemp, Director of Human Resources, National 
• Easter Seal Society 

My name is John Kemp. I am Director of Human Resources for the National 
Easter Seal Society. I am honored to appear before you today as a representative of 
the National Easter Sell Society. Our organization strohgly supports H.R. 5490, 
which clarThes anti^iiscrimination protection under Section 504 of the Rehabiliation 
Act and the other civil rights statutes. It would make it clear that recipients of fed- 
eral assistance are required to make all of their programs and employment opportu- 
nities accessible and available to persons with disabilities. 

Since 1977» the first year in which the federal government promulgated regula- 
tions implementing Section 504 of the 1978 Rehabilitation Aet, I have worked as a 
management consultant on Section 504 implementation issues, as a federal contrac- / 
tor and subcontractor to provide training and technical assistance to federal finan/ 
cial recipients, and currently as Direcjtor of Human Resources for the Nationm 
Easter Seal Society. From my direct experience with Section 504, 1 can say withdut 
equivocation that» when recipients are, given appropriate technical assistmice, tbey 
will make their programs ana services accessible to disabled persons. / 

From an employment practices perspective, employer-recipients can readilv/appre^ - 
ciate the value of making reasonable accommodations to disabled persons'^ limita- 
tions because it is soundt human resources .management to do so. Employers are 
quick to maximize skills, provide training, and improve working conditions of all 
employees because it enhanced improved productivity. Employers make reasonable 
accomodations and, in doing so remove artificial, environmental barriers to safe, 
productive work for disabled persons. Through job modifications, adaptive equip- 
ment and disability awareness 'raining, discriminatory behavior in the workplace is 
eliminated. 

During consultations with the National Governors' Association, the U.S. CJonfer* 
ence 6f Mayors and the Tennessee Hospital Association, I worked closely with their 
members on Section 504 implementation strategies. Although some members did opt 
readily and fully appreciate the rationale for compliance with civil rights laws and 
regulations for disabled persons, they were willing *o consider and implement vari* 
ous cost-effective alternatives to program access problems. The key is ''alterna- 
tives'—all of which promoted the integration of disabled persons. 
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Easter Seab has worked to eliminate discrimination not only by recipients of fed- 
eral financial assistance, but by all institutions in our society. Through our network 
of 250 Easter Seal'afniiates. we served over 881,000 persons last year, We provide 
medicalj vocational and social services to individuals with disabilities and their fam- 
ilies as well as health screening and public education for the hotldis£|bled. Proni our 
direct experience yvith disabled people, we know the frustrations of those who are 
unable to participate fully in daily liTe activities that many of us take for granted. 
As a society,- we have made great strides in removing physical and attitudinal bar- 
* riers to equal opportunity for people with disabilities. However, we haven't gone far * 
enough. The legislation which you are considering today will eliminate one mcyor 
obstacle to our goal of equal opportunity. 

1 would urge the distinguished members of tbis panel to expeditiously consider 
and pass H.R. 5490. If Congress fails to pass this legislation, there will be serious 
ramifications for the millions of disabled people in this country. Without the full 
protection of Section 504, the gains that America's disabled population *have made 
m recent years will be substantially eroded. 

Although the Grove City v. Betl decision dealt specifically with Title IX, it is afh 
parent that the Court's holding applies to all of the anti-discrimination statutes in- » 
eluding Section 604 of the Rehabilitation Act. Since itrf enactment in 1973, Section 
504 has facilitated the integration of disabled persons into all aspects of American 



Section 504 states: "No otherwise qualified handicapped individual . . . shall, 
solely by reason of his>andicap, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiv- 
ing Federal financial assistance." 

By enacting this provision, Congress recognized that, while there are substantial 
differences in the nature of various disabilities, people with disabilities as a group 
face discrimination in many aspects of life, including employment, education, hous- 
ing and transportation, to name just a few. Looking at the legislative history of Sec- 
tion 504, it is clear that the Congress intended that this statute would put an end to 
discriminatory practices and policies which prevent equal opportunity and full par- 
ticipation by disabled citizens. 

Siection 504 was the first major federal law specifically protecting Uie civil rights 
of persons with disabilities. The history of this provision demonstrate Conffess's 
intent to prevent discrimination in all programs and activities operated by recipi- 
ents of federal assistance. This is clearly the interpretation which was made by the 
Department of Health, Education and Welfare when it issued its 504 implementing 
regulations on May 4, 1977, and the coordination guidelines on January 13, 1978. 
The underlying premise of the regulations is that all recipients of federal financial 
J assistance from any source must assure non-discrimination, access and equal oppor- 
tunity in all of their programs, activities and operations. 

Section 504, more than any otheri)iece of legislation, is Tooked to by disabled 
Americans as the hallmark of this nation's commitment to Integration and equal 
opportunity. Congress extended a promise of non-discrimination, as yet unfulfilled. 
^However, in the ten short years since its enactment. Section 504 has opened doors 
"which the Grove City decision threatens to close once more. The benefits of non-dis- 
crimination are realized not only by disabled citizens, the direct beheficiaries of Sec- / 
tion 504, but by the society as a whole. Equal opportunity is not only a moral and 
legal imperative, it is a ^ood investment in the future. 

A strong national policy of anti-discrimination is necessary to open employment 
opportunities to disabled Americans. Disabled people face staggering unemployment 
rates. Unemployment has currently been estimated to be between 50 and Y5 percent 
by the President's Committee on Employment of the Handicapped. Furthermore, 
studies indicate that only in a tiny percentage of cases is inability to perform a reg- 
ular, full*time job the reason a disabled person is not employed. A comparison be- 
tween the studies on employer's attitudes and the studies on the actual performance 
of disabled workers demonstrates a large discrepancy between the perceived inca- 
pacity and the actual incapacity of disabled applicants and workers. Disabled people 
face discrimination in employment in a variety of ways. Many disabled people are 
excluded from the onset by medical requirements which screen out all people with 
specific disabilities or by inflated physical or other job requirements which bear no 
relationship to the successful performance of the job. Disabled people who are not 
cfjmpletely excluded at the onsets are often channeled into disability-stereotyped 
dead-ended jobs or denied promotional opportunities. These discriminatory policies 
affect all disabled people, whether their disabilities are severe, moderate or per- 
ceived. 
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The cost of employment discrimination is tremendous to dis^^ individuals and 
to society at large. In a m^or study commissioned by the Office of Civil Rights, 
H£W, it was^^urnated that eliminating discrimination against handicapped people 
in HEW-funded grant programs would yield $1 billion annually in increased em- 
ployment and earnings for disabled people. In addition to increasing the gross na- 
tional product, it has been estimated that such an earnings increase by handicapped 
workers would result in some $58 million in additional tax revenues to federal, stlate 
and local governments. 

Siroilarlv, studies indicate that equal educational opportunities yield substantial ^ 
economic benefits by reducing the need for institutionalization, increasing future 
earningSi and decreasing the need for public assistance. For example, in 19.76, HEW 
estimated that expansion of special education services pursuant to the requirements 
of Section 504 of the Rehabilitation Act would result in an annual increase of $1.5 ^ 
billion in adulthood earnings of the additional handicapped children served. 

The National Easter Seal Society and other organizations representing people 
with disabilities which will be appearing before this panel, have an unequivocal 
commitment to fulfilling the dream originally envisioned by the enactment of Sec^ 
tion 504. The Grove City decision poses an immcfdiate threat to the realization of a 
fuller life by millions of disabled people. Undue ynestation on the part of Congress in 
enacting H.R. 5490 will send a signal to employers, educational and health institu- 
tions, transportation agencies and other institutions that the nation's leadership is 
retreating from the goal of equality of opportunity for all Americans. 

As in tne past, people with disabilities are looking to Congress for leadership on 
the issue of fairness and equal opportunity. We trust that this leadership will be 
forthcoming so that more of the disabled population of this country will be able to 
participate in our society to the fullest extent possible. 

Mr. Edwards. The next member of the panel to testify is Mr, 
Arthur Flemming, longtime Chairman of the U.S. GtJinmission on 
Civil Rights and who did such a magnificent jpb and is now chair- 
man of the Citizens Commission on Civil Rights. 

Mr. Flemming. / 

STATEMENT OF ARTHUR FLEMMING. CHAIRMAN, CITIZENS 
COMMISSION ON CIVIL RIGHTS 

Mr. Flemming. Mr. Chairman, thank you very much, 
As you have indicated, I do appear as chairman of the Citizens 
Commission on Civil Rights. I also represent the National Council 
on Agihg and as a result of my experiences as U.S. Commissioner 
on Aging, I know that the views of the National Council on Aging 
reflect the views of the other major organization in the field of 
aging. 

I certainly appreciate the opportunity to appear before the Com- 
mittees on the Judiciary and Education and Labor in order to 
present my views on H.R. 5490, the Civil Rights Act of 1984* ' 

It is my understanding that this legislation is intended to restore 
four major civil rights statutes— title VI of the Civil Rights Act of 
1964, title IX of the Education Amendments of 1972, section 504 of 
the 1973 Rehabilitation Act, as amended in 1978, and the Age .Dis- 
crimination Act of 1975— to the broad scope of coverage that was 
originally intended by Congress and that characterized their ad- 
ministration prior to this Supreme Court decision in Grove City 
Colleff/e V. Bell 

I support without reservation the enactment of this legislation. 

As we observe the 30th anniversary of Brown v. Board of Educa- 
tion, we know that there are many of our citizens who question the 
Federal Government's conttnuing commitment to the attainment of 
the objectives emboditKi in that landmark decision. 
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Until the decision of the Supreme Court in the Grove City College 
case, it was assuiped that if educational institutions received finan- 
cial assistance for any of its programs the entire institution would 
be subject to the provision of title IX. , 

However, as a result of the Supreme Court decision, it is now as* 
sumed that if an educatiSnal institution receives Federal financial 
assistance for just one program, it can ignore title IX for all of its 
other programs. It is also assumed that this.same line of reasoning* 
would be used in determining the jurisdiction of the Federal Gov- 
ernment under title VI of the Civil Rights Act of^64, section 504 
of the 1973 Rehabilitation Act, as amended in 1978, and the Age 
Discrimination Act of 1975. 

If the Congress of the United States permits the enforcement of 
these laws to be based on such an assumption the citizens of our 
Nation will be convinced that the Federal Government has decided 
to walk away from the constitutional obligations defined in Brown 
V. Board cf Education and subsequent opinions. - , 

In my judgment, the record of the executive branch in imple- 
menting civil rights laws in the area of the delivery of services has 
been on balance a poor one. If the Congress fails to respond to the 
Grove City decision, it is clear that the Nation will take a lo% 
backward step in this area. This cannot and should not be permit- 
ted to happen. 

jJitle IX has been the catalyst for gains in achieving equal oppor- 
tunities for women students and employees in schools and colleges 
a(»08s the Nation. What has happened, however, simply constitutes 
a fair start. A great deal more remains to be done. / 

If Congress does not respond to the Grove City decision, we know 
that one institution after anoUier decide that it is no longer 
necessary to adjust their programsllM administrative practices in 
order to meet the objectives of title IX. 

Prior to the inclusion of title VI in the Civil Rights Act of 1964, 
racial discrimination in programs designed to provide health, wel- 
fare, and educational services to our people was rampant. Title VI 
prohibited such practices. Some of them have come to a halt as a 
result of the implementation of title VI. Many of these practices 
stiH continue. 

If the Grove City decision continues to be the law of the land, we 
could very easily find ourselves reverting to the type of institution- 
al discrimination that confronted us prior to 1964. 

How can we justify a policy that would say to institutions in- 
volved in federally supported service programs in these areas, "all 
you need to do is avoid discrimination in the areas where you re- 
ceive Federal funds; you are free to practice discrin>ination at will 
in all other areas of your institution. We would not only be toler- . 
ating, we would be putting an official stamp of approval on dis- 
criminatory practices by institutions that are helping the Federal 
Government to discharge its responsibilities to its citizens. 

We know that it has been necessary to combat institutional dis- 
crimination in institution after institution in connection with the 
implementation of section 504 of the 1973 Rehabilitation Act, as 
ar nded in 1978. This act has been and continues to be a challenge 
to the status quo.- 
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All kinds of reasons have been advanced by institutions for not 
complying with the- provisions cf the act. The Congress would cer- 
tainly be replacing hope with despair in the liv6s of the hajfdi- 
capped if it permitted the Grove Pity decision to be applied to the 
enforcement of this very important piece of legislation. 

In 1978, as a result of a directive from the Congress, the U.S. 
Commission of Civil Rights, which I was then serving as chairman, 
conducted field studies and held public hearings to determine the 
extent to which ageisnfi existed in the administration of programs 
financed by Federal funds. 

As a result of these studies and hearings, we concluded that. dis- 
crimination on the basis of age was widespread and that these dis- 
criminatory practices were having an adverse impact on the 4ives 
of older persons. 

For example, in the field of mental health, we ^ound that in com- 
munity mental health clinics on an average bhly 4 or 5 percent of 
the total number of persons being served were over 65. 

The executive branch has 'made very little progress in imple- 
menting the Age Discrimination Act m such manner as to open up 
services to older persons. If the Grove City decision should be ap- 
plied to the act, it would mean it would be virtually impossible to 
convince the executive branch, let alone private institutions, that it 
should get off dead center as far as the implementation of this very 
important piece of legislation is concerned. 

I am convinced that this legislation does onlv one thing and that 
is to put us back where we were as far as the administration of 
these four statutes are concerned prior to the Grove City College 
case. Let's get back to where we were and then insist on a far more 
effective and vigorous administration of these four statutes than 
has been the case in the past. 

There is no justification— legally or morally— for the Federal 
Government to permit those who operate programs it supports to 
practice racism, sexism, ageism, or shut the doors of opportunity 
for the handicapped. 

I urge this committee and the Congress to ^ive the civil rights 
movement a shot in the arm by passing this bill by overwhelming 
majority. 

Mr, Edwards. Thank you. Dr. Flemming. 
(Prepared statement of Arthur S. Flemming follows:] 

Prepared Statement ok Artmuu S. Flemming 

I appreciate very much the opportunity to appear befon- the Committees on Judi- 
ciary and Education and Labor in order to present my views on H.R. MBO, the 
Tivii Rightfl Actof 

It is my understanding that this legislation is intended to restore four major civil 
righU statutes— title VI of the Civil Rights Act of 1964, title IX of the Education 
Amendments of 1972, section 504 of the 1973 Rehabilitation Act, as anr.ended in 
197«; and the Age Discrimination Act of 197r)--to the broad scope of coverage that 
was originally intended by Congress and that characterized their administration 
prior to this Supreme Court decision in Gmve City College vs. Bell. 

I support witnout reservation the enactment of this legislation. As we observe the 
:^Oth anniversary nLSmum vh. Board of Education we know that there are many of 
our citizens who^astion the Federal Governments continuing commitment to the 
attainment of thjTobjectives embodied in that landmark decision. 

Until the decision of the Supreme Coilrt in the Groirf^ity College case it was as- 
sumed that if ejpcation institutions received financial assistance hY any of it« pro- 
grams the pnUre institution would be aubjVct to the provisions of title IX. However, 
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OS u rbsult of the Supronu' Court decision it is now assumed that if an educational 
institution receives federal Tmancial assistance for just one prog^ram it can ignore 
title IX for all- of Us other programs. It is also assumed that this same line of rea- 
sonmg would be used in determining the jurisdiction of the Federal Government 
under title VI of thfe Civil Rights Act of 1964. section 504 of the 1973 Rehabilitation 
Act. as amended in 1978 an(^the Age Discrimination Act of 1975. 

If the Congress of the United Spates permltd the enforcement of these laws to be 
. based on such an assutnption the citizens of our Nation will be convinced that the * 
Federal. Government has decided to^alk aw^y^from the (;oV)stitutional obligations 
dpfined in Brown vs. Board of Education and subsequent opinions. 

If. on the other hand, the Congress takes prompt action to restore the situation 
•under these four Acts to where it was prior to the Grove City decision it will con- 
vince the citizens .of our nation that the Congress is determined to translate the 
rhetoric of the Constitution as interpreted by the Supreme Court into reality as far 
MIS the lives bf those who have been and still are the victims of discrimination are 
concerned* ■ ' 

In my judgment the record of the executive branch in implementing civil rights 
laws in the area of the delivery of services has been on balance a poor one. Ifthe 
Congress fails to respond to the Grove City decision it is cle&v that^he nation will 
take a long backward step in. this area. This cannct and should not be permitted to 
happen. ' , . 

Title IX has been the catalyst for gains in achieving equal opportunities for 
wom^n students and employees in schools and colleges across the nation. What has 
happened however simply constitutes a fair start. A great deal more remains to be 
done. If Congress does not respond to the Grove City decision we know that one in- 
stitution after another will decide thai it is no longer necessary to ac^ust their pro-, 
grams and administrative practices in order to meet the objectives of title IX, 

Prior to the inclusion of title VI in the Civil Rights Act of 1064. racial discfimina- 
tion in programs designed to provide health, welfare educational services to our 
people was rampant. Title VI prohibited euch practices. Some of them have come to 
a halt as a result of the implementation of title VI. Many of these practices still 
continue. If the Grove City decision continues to be the law of the land we could 
very easily find ourselves reverting to the type of institutional discrimination that 
confronted us prior to 1964. How can w^ justify a policy that would say to institu- ' 
tions involved in federally-supported service programs in these areas: all you need 
to do is avoid discrimination m the areas where you receive Federal funds; you are 
free to practice discrimination at will in all others areas'of your institution! We 
would not only be tolerating— we would be putting an official sUimp of approval 6n 
discriminatory practices by institutions that are helping the Federal Government to 
discharge it« responsibilities to it-s citizens. ^ 

We know that it has been necessary to combat institutional discriminatit ii in- 
stitution after institution in connection with the implementation of section .^i V/ 
the 197,S Rehabilitation Act, as amended in 1978. This act has been and continues to 
be a challenge to the status quo. All kinds of reasons Have b^fen advanced by institu- 
tions for not complying with the provisions of the act. The Congress would certainly 
be replacing hope with deappir in the lives of the handicapped if it permitted the 
Oirore City decision to be applieil to the enforcement of this very important piece of 
legislation. 

In 1!)78, as ^ result of a directive from the Congress, the U.S. Commission of Civif 
Right?, whici: I was then serving as Chairman, conducted field studies and held 
public hearings to deU^rmine the extent to which ageism existed in the administra- 
tion of iarograms financed by Federal funds. As a result of these studies, and hear- 
ings, we concluded that discrimination on the basis of age was widespread and that 
these discriminatory practices were having an adverse impact on the lives of older 
p<»r8()nH. For example in the Tield of mental health we found that in cotnmunity 
mental health clinics on an average only 4 or 5 percent of the total number of per- 
80 ns being served were over fl.O. 

The executive branch h^s made very little progress in implementing the A.ge Dis- 
crimination Act in such manner as to open up services to older persons. Ifthe Grove 
City d(^cision should be applied to the act it would mean it would be virtually Impos- 
Hible to convince the executive branch that it should get off dead center as far as 
the implomf ntation of this very important piece of legislation is concerned. 

I am convinced that l,hi» legislation does only one tning and that is to put us back 
where we were as far as the administration of these lour statutes are concerned 
prior to the (tnwp City College case. Let's get back to where we were and then insist 
on a far more effective and vigorous administration of^these four statutes than has 
been the case in the past There is no Justincation— legally or morally— for the Fed- 
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eral Government to permit those who operate pro-ams it supporta to practice 
racism, sexism» ageism or shut the doors of opportunity to the handicapped. 

1 urge this committee and the Congress to ^Ive the civil rights movement a **8hot 
in the arm" by passing this bill by overwhelmmg meyority. 

Mr. Edwards. Our last member of the panel to testify, we are 
privileged to hear from Mary Futrell, president of the National 
Education Association. 

STATEMENT OF MARY FUTRELL, PRESIDENT, NATIONAL 
EDUCATION ASSOCIATION 

Ms. Futrell. Thank you very much,. Mr. Chairman. 

Mr. Chairman and members of the committee, my name is Mary 
'Hatwood Futrell. I am president of the 1.7 million member Nation- 
al Education Association whose members are classroom teachers, 
educational support personnel, and higher educational faculty in 
each of these 50 3tates. 

While it is generally a pleasurti for me to testify before these two 
distinguished committees, I must begin my statement today bjK 
noting our deep regret over the fact that these hearings are so nec-" 
essary. It has long been our hope that discrimination— in any 
form-^-would be a clear and unmistakable violation of the rights of 
our citizens and the laws of our land. 

» Yet. the recent U.S. Supreme Court decision in Grove City v. 
Be//— and the Reagan administratipn's intent to apply the High 
Court's ruling in this case to other civil rights laws— gives tragic 
illustration both the need for constant Vigilance over. civil rights 
gains and the necessitv for clear and unequivocal statutory lan- 
guage safe^arding the rights of all of our people. 

For the NEA— which for many years has vigorously pursued the 
goal of equal opportunity for all and which was an amicus party in 
this case— the U.S. Supreme Court decision in Grove City was 
indeed abhorrent, uuJermining as it did the rights of our people 
and the intent of the Congress. 

The effect of tnis ruling, which has narrowed interpretation of 
title IX's Rrohibition against sex discrimination in any educational 
institution receiving federal funds,'^is already being seen. As Ms. 
' Goldsmith stated earlier, one Department of Education finding 
against *the University of Marylanci charging discrimination 
against women athletes was dropped within 2 weeks of the ruling 
with the Education Department citing the limiting nature of the 
Grove City case as its rationale. 

The sad truth is that this instance will be but the first of many 
should the Grove City ruling be left to stand. The National Educa- 
tion Association does not believe that we as a nation can afford 
such backsliding in our quest for equal opportunity. 

It is, therefore, imperative that the Congress take immediate and 
decisive action to pass— without amendment—the Omnibus Civil 
Riffhts Act of l984, UliJ5490^ , .„ _ 

Mi . Chairman, me original intent of title TX was clear: to ellmh 
hate discrimination in education on the basis of sex. This was the 
purpose when this provision was first enacted over a decade ago. It 
was the intent reconfirmed by the U.S. House of Representatives 
by a vote of 414 to 8 as recently as November of last year. And it 
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has been the practice of all previous administrations in carrying 
out the law. 

As a result, the years subsequent to the 'enactment of title IX of 
the Education Amendments of 1972 have brought significant gains 
for women in education. 

For example, the number of women participating in intercolle- 
giate athletics at NCAA member institutions has increased twofold 
since 1972; the percentage of women in vocational education has 
edged up; by 1982, 10 years after enactment, 15,000 college sports 
scholarships were offered to women— an unheard of quantity 
before title IX; and women are earning a greater percentage of the 
graduate and professional degrees granted in traditionally male 
fields. 

Even with these gains, however, severe and continuing problems 
remain. Women are still grossly underrepresented in all higher fac- 
ulty ranks at both private and public institutions of higher learn- 
ing. 

As we began this decade, the budget for women's athletic pro- 
grams was still a paltry 16 percent of the total athletic budget, 
even though women comprised nearly a third of all intercollegiate 
athletes. And Women have not made great inroads into pos^radu- 
ate study in the physical sciences. In 1980-81, for example, women ' 
earned only about one-fifth%f the master's degrees granted in the 
physical sciences. 

Clearly, our fight to end sex discrimination in education— and in 
our spciety at large— is far from over. These statistics, and others, 
rH^\?!?^t?''® ""^^^ passage of the equal rights amendment 
[ERA]. But instead of bolstering our civil rights stance, the fight for' 
equality for all betomes more difficult witJi the Gruve City ruling 
in place. This is precisely why the Omnibus Civil Rights Law of 
1984 must become the law of the land. ^ 

The seriousness and in|mediacy of this situation is compounded 
by the effect of this case on the guarantees afforded by other civil 
rights statutes. The problems it creates go well beyond the single, 
and important, question of discrimination based or sex. 

The Supreme Court ruling in Grove City will have a spillover 
effect on other civil rights statutes since the wording and the 
intent of the language in title IX are based on title VI of the 1964 
Civil Rights Act, and are. similar to Federal laws prohibiting dis- 
crimination based on disability section 604 of the Rehabilitation 
Act of 1978— and age— the Age Discrimination Act of 1975. This se- 
riously jeopardizes enforcement of all of these laws and under- 
mines the rights of countless Americans. 

Each of these statutes has been of critical importance in the 
quest Cor true equality of opportunity for all of our citizens. Title 
. VI has been a necessary and potent vehicle for eradicating racial* 
discrimination at all levels of American education and life. 

Indeed, the importance of title VI has underscored in a major 
report NEA released last week— "Three Cities That Are Making 

. DpsP^i-egation Work"-a report that details the gaina frnm Plim i- 

noting racial segregation in public schools in the three decades 
since the Brown v. Board of Education decision. 

Likewise, section r>04 of the Rehabili<ation Act has meant that 
many Amer'cans, including teachers and students, no longer face 
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unnecessary barriecs to their participation and advancement in our 
society. And the Age Discrimination Act has opened opportunities 
throughout the span of life. 

Yet each of these statutes is now in jeopardy. This simply cannot 
be countenanced. 

Passage of the Omnibus Civil Rights Act of 1984 would again . 
safeguard the rights of women, minorities, the disabled, and the 
elderly. In so doing, it would, in the words of one of the bill's 
Senate sponsors, Edward Kennedy of Massachusetts, ''restore 
common sense to the law.*' 

Mr. Chairman, we urge you and the members of these commit- 
tees to continue the leadership you have already demonstrated on 
this vital bill and to make it the law of tY\e lapd. 

We ur^e you to act at the soonest possible moment to restore the 
congressional intent of broad, comprehensive, and effective cijfil 
rights statutes. 

While H.R. 5490 will have far-reaching effects, its language is not 
complex. It merely proposed changes in the language of four magor 
civil rights laws; title VI of the Civil Rights Act of 1974, title IX of 
the Education Amendments of 1972, section 504 of the Rehabilita- 
tion Act of 1978, and the Age Discrimination Act of 1975, restoring 
their enforcement mechanisms to pre-Grove City days. 

First, the bill would eliminate references to "program or activi- 
ty,'* the words oil which the Grove City interpretation hinged. This 
would mean that, oncemgain, an entire institution or entity would 
be prohibited from discriminating when any of its parts receive 
Federal funds. 

As educators, we know that no single classroom can be immune 
in a discriminatory environment. Discrimination simply cannot be 
isolated; it must be eradicated in its entirety. ^ 

Second, the term recipient would be added to each of the civil 
rights laws, making their language consistent with that already in 
the regulations governing these laws. 

And finally, H.R. 5490 would clarify the enforcement section of 
each of the civil rights laws so that agencies could terminate all 
the Federal financial assistance supporting discriminatory prac- 
tices, while at the same time reaffirming the legal safeguards avail- 
able to those facing the prospect of fund cutoff. 

It is clefar that despite the assertion of Reagan administration of- 
ficials that H.R. 5490 will greatly expand the intent of the civil 
rights laws, it will do no such thing. It will simply keep their 
meaning and purpose intact. 

If the Reagan administration were really concerned about the 
maintenance of strong civil rights ^protections in this Nation, it 
would never have urged the Supreme Courtto dilute the title IX 
protections. Its actions before the Court^wiffe unconscionable, evi- 
dencing a callous disregard for the in^nt of Congress and the 
rijfhts of women. Nothing less than its full and vigorous support of 
H.R. r,4{)0 is now demanded. ^ ^ _ 

Mr. Chairman and members of the committees, the National 
Education Association urges immediate passage and enactment of 
the Omnibus Civil Rights Act of lt)84 to be essential. It is the most 
important civil rights legislation now facing the Congress. 
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Its passage will keep the Grove City case from further damaging 
the civil rights of millions of jur citizens. Indeed, it will prove an 
mvaluable weapon in the protection of all of our citizens. 

[Prepared statement of Mary Hatwood Futrell follows:] 

Prepared STATfeMENT op Mary Hatwood Futrell, President, National 

EdUCAT/ON AS80<'IATI0N 

Mr. Chairman (^nd Members of tho Committees: My name is Mary Hatwood Fa- 
^I^^'k} ^i!" president of the 1.7 million'^ember National Education Association 
(NIlA) whoso members are classroom teachers, educational support personnel, and 
higher education faculty in each of these fifty states.. 

While it is generally a pleasure Tor me to testify before these two distinguished 
Committees, I must begin my statement today by noting our deep regret over the 
fact that these hearings are so necessary. It has lont been our hope that discrimina- 
tion— in any form--would be a clear and unmistakahle violation of the rights of our 
citizens and the laws of our land, Yot the recent U.S. Suprerhe Court decision in 
Orove^ Qty v. Be//— and the Reagan Administration's intent to apply the High 
Court s ruling in this case to other civil rights laws— gives tragic Ulustration to both 
the need for constant vigilance over civil rights gains and the necessity for clea* and 
unequivocal statutory language safeguarding the rights of all of our people. 

I'or the NEA— which for many years has vigorously pursued the goal of equal op^ 
pprtunity for all and which was an amicus party in this case-the U.S. Supreme 
Court decision in Grove City was indeed abhorrent, undermining as it did the rights 
of our people and the intent'of the Congress. The effect of this ruling^ which has 
narrowed interpretation of Title IX's prohibition against sex discrimination in any 
educational institution receiving federal funds, is already being seen. One Depart- 
ment of Education finding against the Univensity of Maryland charging discrimina^ 
tion against women athletes was dropped within two weeks of the ruling with the 
Education Department citing the limiting nature of the Grove City case as it^ ration- 
ale. The sm truth is that this instance will be but the first of many should the * 
Grove City ruling be left to stand. The National Education Association does not be- 
heve that we as a nation can afford such backsliding in our quest for equal opportu- 

It is therefore imperative that the Congress take immediate and decisive action to 
pass— without amendment— the Omnibus Civil Rights Act of 1984, H.R. 5490. 

Equal Educaiionaf Opportunity Laws Must Be Upheld 

Mr. Chairman, the original intent of Title IX was clear: to eliminate discrimina- 
tion in education on the basis of sex. This was the purpose wher this provision was 
first enacted ov>er a decade ago. It was the intent reconfirmed by the United States 
House of Representatives by a vote of ^18 to 8 as recently in November of last year. 
And it has been the practice of all previous Administrations in carrying out the law. 

As a result, the years subsequent to the enactment of Title IX of the Education 
Amendments of 1972 have brought significant gains for women in education. For 
example, the number of \vome*> participating in intercollegiate athletics at NCAA 
member institutions has increased two-fold since 1972; the percentage of women in 
vocational education has edged up; by 1982, ten years aft^r enactment, 16,000 col- 
lege sports scholarships w<?re offered to women— an unheard of quantity before Title 
IX; and women are earning a greater percentage of the graduate and professional 
degrees granted in traditionally male fields. Mr. Chairman. Title IX has made a real 
and marked difference in the lives of millions of women and gir^s. 

Even with these gains, however, severe and continuing problems remain. Women 
are still grosslj^ undurrepresented in all higher faculty ranks at both private and 
public institutions of higher learning. As we began this decade, the budget for 
- women's athletic programs was still a paltry 16 pefcmt «yf the total athtette budget, 
even though women comprised nearly <i third of all intercollegiate athletes. And 
women have not made great inroads into postgraduate study In the physical scienc- 
es. In 1980-81, for example, women ep.rned only about one fifth of the master's de^ 
grees granted in the physical sciences, 
---deadyr-fju r-figh tH;Q-end~flex-diseHnYmat ion-ifi-ef lucaH inHJur'-soeiety- at — 

■ large— is far from ^ver. The«e statistics, and others, underscore the need for passage 
of Eaunl Rights Amendment (ERA). But instead of bolsterinff our civil rights stance, 
thp fiKht for equality for all becomes more difficult with the Grove City ruling in 
place. This Is precisely why the Omnibus Civil RigKts Law of 1984 must become the 
law of the land 

JC 



164 

ALL CIVIL RIGHTS LAWS MUST BE PROTBCTKD 

The seriousne^ and in^mediacy of this situation is compoundpd by the effect of 
this case on the guarantees afforded by other Civil rights statutes. The problems it 
creates Ro well beyond the single— and important— question of discrimination based 
on sex. The Supreme C!ourt rul ',g in Grove City will have a spillover effect on other 
civil rights statutes since the wording and the intent of the language in Title IX are 
based on Title VI of the 1964 Civil Rights Act, and are similar to federal laws pro* 
hibiting discrimination based on disability (Section 504 of the Rehabilitation Act of 
1973} and age (the Age Discrimination Act of 1975). This seriously jeopardizes en* 
forcement of all of these laws and undermines the rights of* countless Americans. 

Each of these statutes has been of critical importance in thu quest for true equali- 
ty of opportunity for all of our citizens. Title VI has been a nectary and potent 
vehicle for eradicating racial discrimination at all levels of American education and 
life. Indeed, the imporjance of Title VI was underscored in a mcyor reporU NEA re- 
leased last week— "Three Cities That Are Making Desegregation Work"— a report 
that details the gains from eliminating racial segregation m public schools in the 
throe decades since the Brown v. Board of Education decision. 

Likewise, section 504 of the Rehabilitation Act has meant that many Americans- 
including teachers and students— no longer face unnecessary barriers to their par- 
ticipation and advancement in our society, And the Age Discrimination Act has 
opened opportunities throughout th6 span of life. 

Yet each of these statutes is now in jeopardy. 

This simply cannot be countenanced. 

Passage of the Omnibus Civil Rights Act of 1984, which has gained broad bijparti- 
san support in both the House and the Senate, would again safeguard the rights of 
women, minorities, the disabled, and the elderly. In so doing, it would— in the words 
of one of the bill's Senate sponsors, Edward Kennedy of Massachusetts— "restore 
common sense to the law.'' 

Mr. Chairman, we urge you and the Members of these Committees to continue the 
leadership yoii have already demonstrated on this vital bill and to make it the law 
of the land. We u;*ge you to act at the soonest possible moment to restore the Con- 
gre^ional intent of broad» comprehensive, and effective civil rights statutes. 

While H.R. 5490 will have far-reaching effectSi its language is not complex. It 
merely proposes changes in the language of four mcyor civU rights laws— Title VI of 
the Civil Rights Act of 1974; Title IX of the Education Amendments of 1972; Section 
504 of the Rehabilitation Act of 1973; and the Age Discrimination Act of 1975— re- 
storing their enforcement mechanisms to "pre-Grove City days". 

First, the bill would eliminate references to "program or activity," the words on 
which the Grove City interpretation hinged. This would mean that, once again, an 
entire institution or entitv would be prohibited from discriminating when any of its 
parts receive federal fonds. As educators^ we know that no sihigle classroom can be 
immune in a discriminatory environment. Discrimination simpo^ cannot be isolated; 
it must be eradicated in its entirety. 

Second, the term "recipient" would be added to each of the civil rights laws, 
making their languagje consistent with that already in the regulations governing 
these laws. 

And finally, H.R. 5490 would clarify the enforcement section of each of the civil 
rights laws so that agencies could terminate all the federal financial assistance sup- 
porting discriminatory practices, while at the 'Same time reaffirming the legal safe- 
guards available to those facing the prospect of fund cutoff. 

It i&|£lear that despite the assertion of Reagan Administration officials that H.R. 
ri4!)01Wll greatly expand the intent of the civfl rights laws, it will do no such thing. 
It will simply keep their meaning and purpose intact. 

If the Reagan Administration were really concerned about the maintenance of 
strong civil rights protections in this nation, it would never have urged th6 Supreme 
Court to dilute the Title TX protections. Its actions before the Court were uncon- 
scionable, evidencing a callous disregard for the intent of Congress and the rights of 
women Nothing lera than ita full and vigorous support of H.R. 5490 is now de- 
manded, 

~ - — - - eoNrfctt^ioN - — 

* Mr Chairman and Members of the Committees, the National Education Associa- 
tion urges immediate passage and enactment of the Omnibus Civil Rights Act of 
19H4 II is the most important civil rights legislation now facing the Congress. Ita 
passage wiU keep the Groi^ City case from further damaging the civil rights of mil- 



■17 L 

4, 



165 

lions of our citizens. Indeed, it will prove *an invaluable weapon in the continuing 
stnjtfgle for equal rights under the law for all. 

NEA stands ready to help in this effort in any way possible. 

Thank you very much. 

MKEdwards. Thank vou very much, Ms. Futrell. 

The g(^tleman from Arizona, Mr. McCain. 

Mr. McCain. Thank you, Mr. Chairman. I have no questions. 

I would like to thank the panelists for taking their very impor- 
tant time in sharing their views with us this morning on this im- 
portant piece of legislation. I would like to express my appreciation 
to you, sir, for holding these hearings and inviting us. 

Mr. Edwards. Thank you, Mr. McCain. 

Does the gentleman from Texas, Mr. Bartlett, have questions? 

Mr. Bartlett. Thank you, Mr. Chairman. 

I do appreciate the chairman holding these hearings. I think 
they are very useful and beneficial hearings. I have reviewed the 
testimony of the witnesses. It is quite good testimony, and very 
helpful. 

I do have some questions I suppose, as to how it would work, for 
Ms. Futrell. The text of your remarks, I wanted to clarify. Was it 
your intent to urge that the legislation be approved with no 
amendments, the committee process of Congress not being permit- 
ted tp consider the legislation carefully and decide if there are 
ways to improve it? Was that your serious suggestion, that we not 
be permitted to make any amendments to the legislation? 

Ms. Futrell. We would strongly urge that the bill be passed as 
currently printed. We do not feel that there is a need for additional 
language; that the bill as it is does not need to be amendt^d. If the 
Congress believes that it can strengthen the bill with additional 
amendments, then 9bviously we would be willing to consider those 
amendments. But we believe it is quite strong as is. 

Mr. Bartlett. So you would be willing, jufet as one constituent 
organization, to4ook at any amendments and to let the committees 
of Congress consider any amendments if we thought them to be in 
the best interest of the public? 

Ms. Futrell. Assuming those amendments would strengthen and 
not weaken the bill. But as vvritten >Ve believe it would satisfy the 
purpose of restoring the language to\the intent for which it was. 
put forth. 

Mr. Bartlett. On the essential, subject of recipient, including or 
broadening fche language. of these bills to include both the enforjcei 
ment as to recipients and not just programmer activity, I wanted to 
ask Dr. Flemming in particular if the teifm "recipient" then i.^ sub- 
stituted for the phrase "program or activity?" I wonder if you could 
detail for us what, if any, changes this w6uld have on the wording 
or implementation of current regulations? \ 

The Grove City case is rather new. New regulations haven't been 
implemented as a result. Would you see changing regulations, a 
need to change regulations to implement this statutory change? If 
so, what changes? 

Mr. FtEMMiNG. First of all, may 1 say that as I understand it this 
committee either has or will recei"e tes'timbny fronf lawyers who 
have followed the evolution of all these laws, and have followed the 
rules and regulations very carefully. 
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My understanding is that if this bill is passed it will put us back 
where we were before the Grove City decision, and will make it pos- 
sible for us to take the rules and regulations as they had developed 
up to that particular point and continue to implement those rules 
and regulations. And I feel that that is the objective that should be 
kept in mind, 

I don't think that this legislation should be used as a vehicle to 
change any of these laws, other than to get us back to where - we 
were befote the Grove City decision, so as to make it abundantly 
clear that no institution in this country can get by with simply 
complying with any one of these laws in connection with a particu- 
lar program and then violate any one of the laws as far as the rest 
of the institution is concerned. 

The greatest evil that we have to deal with in the whole field of 
civil rights is institutional discrimination. The Grove City decision 
undermined our efforts to deal with institutional discrimination. 
The thing I am interested in is to see Congress put us back where 
we were prior to that decision so we can move from that point in 
implementing all of these acts* 

Mr. Bartlett. Mr. Chairman, I wonder if any of the other wit- 
nesses have an opinion as to whether it is th^r intent to have H.R. 6490 
moved beyond where we were prior to Grove City, or simply move 
us back in litigation and relations prior to Grove City. 

Ms. FuTRELL. It is the intent of the NEA that the latter part of 
your statement be the the case. That that language would place us 
where we were prior to the Grove City decision. 

Mr. Kemp. National Easter Seal Society supports that very 
simple contention of the National Education Association. 

Mn Goldsmith. As does the National Organization for Women. 
The idea is to recoup the ground lost through the Grove City deci- 
sion. 

.Mr. Hooks. I think that would be a fair statement of the 
NAACP* Obviously, the thing that is most shocking and frighten- 
ing to us is here we are 119 years after the adoption of the 14th 
amendment still having to pass laws to simply grant citizens the 
rights they ought to have. If that could be strengthened, obviously 
v,e would have a principal favorite. But if we could in this legisla- 
tion recoup the ground lost in the Grove City case, it would be a 
( ramatic move forward. / 



I wa^* somewhat reluctant to an.swer that fully because I shall 
not forget in the voters' rights case any statement we i^iade saying 
we wanted to see the Voting Rights Act extended was used as a 
negative to say, well, it shouldn't be strengthened; nobody wants it 
strengthened, we jyst want it retained. 

1 will never make a statement I don't want anything strength- 
ened. But the intent of our testimony is to support this bill, which 
we think does the job we came here for. If Congress in its wisdom 
sees fit to go further and do more, we would not be opposed. But at 
the present time wo are pushing for what we have before us. If you 
want to add more, why. lay on back there. 

Mr. Bartlett. The language of H.R. 5490 has some language that is 
taken direcMy. apparently, out of the— in the definition of ''recipi- 
ent/* which is taken directly out of the regulations, not been in 
statute prior to that. Is it your understanding that ''successor'' or 
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"transferee" should be interpreted to mean other organizations 
that seceive money or services from institutions or agencies, or is it 
strictly within that institution? 

' What I am getting at is sometimes a city or local government 
will receive funds, that they are simply conduits and they go right 
through to the local water district or something like that. And then 
if the water district is found to be out of compliance, these laws 
would apply to the water district. 

Buf does that imply termination of funds for the city itself for 
other organizations even though they have no control over the 
water district? I am trying to clarify your intent. 

Mr. Flemming. My understanding is that the language of this 
proposed legislation does not broaden the jurisdiction beyond what 
It was under the laws and the regulations. For example, certainly, 
if a grant is made to a public institution of higher learning, grant 
made to the University of Oregon that I had the privilege of sei'v- 
mg as president, that does t^ot bring in under the implementation 
of the law all of the State government of the State of Oregon auto- 
matically. ' \ 

Now, State government gets a\ot of other grants from the Feder- 
al Government and is subject to these laws l^cause of other grants 
it gets. But a grant to the University of Oregon does not automati- 
cally involve all of the rest of the State of Oregon. That was the 
situation before the Grove City decision under those regulations. 

My understanding, there is nothing in the language that would 
change that situation, expand that jurisdiction. 

Mr. Bartlett. Did anyone else wantHo add to that?— because I 
have an additional question. My time is rUnning, I realize. 

Mr. Edwards. Go ahead. 

Mr. Bartlett. My additional question, I Vanted to make sure I 
understand the intent. We had some responds on this last week 
from the panel, also. I wanted to make sufe I understand the 
intent of the witnesses this morning. 

Is it then your intent that— and I gih putting^tjiis in layman's 
language and you can rephrase my question howe\er you would 
choose. Is it your intention, then, that the coverage t»f these laws 
would be applied institutionwide, but the fund termination as a 
pf nalty— this is what I am getting to— do you envision th^ termina- 
tion of Federal funds as a penalty to apply to the particiilar pro- 
gram that is out of compliance? Or do you intend the termination 
as a remedy applied to that entire institution? 

I could give examples. When I was on the City Council of Dallas, 
for example, I recall we grappled with section 504. I am a very 
strong supporter of 504. We tried to implement the intent, as well 
as the letter— but the intent, spirit of 504, as rapidly as we could. 
But there were then, and are today, some buildings in the city 
which are not handicapped accessed,. As a result, any time we 
would receive Federal funds to renovate those buildings, we would, 
and I believe we would have done it whether or not the Federal 
law was there. I am thankful the Federal law was there so we 
didn t have^a decision to make. We would renovate the buildings to 
make them accessible. 

My question is: With those inaccessible buildings being owned by 
the city, would it be your intent to 504 apply to then elimi- 
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' nate general revenue sharing to the city as a whole, or would it be 
only as a remedy? 

Mr. Flemming. It is mv understanding that if this bill is enacted 
into law, it would not change the fund termination provisions as 
they existed prior to Grove City at all. 

Mr» Bartlett. Tell us ^hat your understanding of those fund 
terminations are. 

Mr. Flemming. Well, they are clearly set forth in the law, I 
mean as it existed prior to tnat time. The entire institution— I will 
take an educational institution. The entire institution was subject 
to the laws and was under an obligation to adhere to the laws. But 
when it came to fund termination, you focused in on the particular 
program within the institution where there was a violation of the 
law. That is where you terminated your funds. 

Mr. Bartlett. So you would have us 

Mr, Flemming. I am not— my understanding is that those who 
drafted this law have drafted it in such a manner as not to change 
the situation as it existed prior to Grove City, I might have ideas on 
that for the future. But my feeling is that there should not be any 
change in the situation as it was prior to Grove City. We have one 
objective in mind here; that is, to get back to where we were prior 
to Grove City. i 

I am sure I will be before these committees in the future asking / 
for additional changes in some of these laws. Age Discrimination / 
Act— I have got some ideas on how to strengthen that one— we / 
haven't gone very far— but I am not going to advance them at this 
time. I am interested in only one thing. That is to get back where / 
we were prior to Grove City. I don't want to see any change. / 

Mr. Bartlett, Thank you. Mr. Kemp. ! 

Mr. Kemp. Yes. I think your question is one that is intriguing in ; » 
that I believe that we do support — National Easter Seal Society j 
supports a broad interpretation of "recipient'' and not focusing on ^ 
flow of moneys to a program or activity. On the one hand, it might ; 
be a factual question to ask, is the money flowing directly to a pro- 
gram or the recipient? The recipient, as a whole, is responsible to / 
comply with the various civil rights laws. , 

In terms of termination of funding, I think there should be a/ 
nexus drawn between the Federal money flowing and the discrimi-« 
natory act or omission that causes discrimination to occur. Thus,' 
there would be a narrow interpretation for termination. You woul4 
construe that very narrowly. Just the program activity would b^ 
terminated. 

On the issue you raise about the inaccessible buildings in Dalla$, 
! am somewhat familiar with Dallas, to comply with 504, and il 
commend the city for its efforts. Many cities find themselves in the 
same situation that you found Dallas dealing with, cities that a^e 
v/ith buildings that are old and inaccessible. It is not the intention 
under 504 to require all buildings to be made accessible, but the 
programs and activities within those buildings to be made accessi- 
ble. 

Change in terms of accessibility to availability jxught^ 

ble. Accebsibility connotes architectural and design changes, pro- 
gram availability means the program is made available to ^he 
person, doesn't necessarily have to oe housed in an accessible buiild- 
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ing. If a person who cannot enter that building wishes to partici- 
pate in that program, the program can be relocated to another site 
so the individual can receive the benefit of the service of the pro- 
gram. 

Mr. Bartlett. You have obviously seen our new recreation 
center at Backman Lake, then, which was precisely what hap- 
pened. It was almost as a magnet center vihere we made one entire 
recreation center, perhaps the first city in the country to do jt, or 
one of the first to do it, to be specially designed for maximum ac- 
cessibility t(5 the handicapped, and then put a large number of the 
programs there. ^ 

In the meantime, however, because of 504 the city continued to 
upgrade and make more accessible. As we renovated each recrea- 
tion building or built new buildings, we made those accessible, too. 

I appreqiate your testimony and wanted to clarify that it is the 
intention of this bill to continue that as opposed to doing some- 
thing in addition affecting other Federal funds. 

Any of the other witnesses have comment on that? 

Thank you, Mr. Chairman, for your patience, i 

Mr. Edwards. Well, that was very helpful dialog. 

Mr. Hooks, last week we heard from officials of private colleges 
who suggested that in the light of Grove City a number of colleges 
may just say we don't want to accept basic education opportunity 
grant students, that this is such a burden, we have never discrimi- 
nated. This is what these college presidents said: We have never 
been accused of discriminating but now you have come along and 
said we have to sign these papers, and so forth. So perhaps rather 
than go along with it, we just won't accept these students that 
have this assistance. 

How do you respdnd to that? 

Mr. Hooks. I think, Mr. Chairman, the difficul*v of enforcing 
any law, of living in a civilized society, requires some adjustment 
These more than 30 years now that I have been involved in trying 
to pursue civil rights enforcement and remedies, I can recalKwhen 
people said to us, you know, Negroes don't really just want to sit 
anywhere on the bus; what they really want to do is drive the bus. 
In fact, they may be subversive enough to want to own buses, can 
you imagine that? So they would fight against us sitting where we 
wanted because of what would come down the line. 

But I think it is important in this instance to keep our eye sort 
of on the ball to what we are trying to do to restore the Grove City- 
type of thing, the concepts of pinpointing and so forth may be a 
subject of something else later. But at this point I would hate to 
see a private college that is barely existing now go out of business 
because they didn't want to obey the regulations. 

But if that is what it is» so be it, as Jong as it does not end up in 
racial diserimination. I have a rather4iberal view that the average 
college is not in a position to refuse money because they may have 
to obey some regulation which is legal, which was moral to begin 
with as far as I am concerned. So I don jt put too much credence, 
too much faith in this concept that is so difficult. 

I spent some years in FCC. We had an instance of a radio station 
operator come to one of these committees— he had a stack of paper 
seven pages high— saying this is what I have to do to get a license. 
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I don't know what all those papers were, but it made the headUnes 
everywhere because it was so dramatic. It was also untrue. Abso- 
lutely untrue. I think these kind of horror stories, as I perceive it, 
that when you have to obey a Federal regulation, I suppose none of 
us want to obey them if we don't have to, including filing income 
taxes. But it is a requirement and we do it, however reluctantly. 
Mr. Edwards, Thank you, Mr. Hooks. 

Dr. Flemming, some people might say and have said that, look 
here, one department in a big university is discriminating and here 
Uncle Sam comes along and cuts off all Federal funds. Therefore., a 
lot of minority students don't get their shot. Young, disadvantaged 
women are not allowed to take advantage of these Federal pro- 
grams. How do you respond to that? Is there gieat danger there? 

Mr. FtEMMiNG. Mr. Chairman, that of course is the issue that 
confronts us when we apply the kind of sanctions that have been 
written into law, whether it is title VI, whether it is the Age Dis- 
crimination Act or the other acts that are involved. But I have long 
felt that if we carried forward a vigorous program of enforcement 
and applied the sanctions in .one or two cases, we wouldn't have to 
apply them in many other cases. • 

The message v/ouid get across to uuucational institutions and 
other institutions in our society that the executive branch of the 
Government meant business, and that it really was going to imple- 
ment the Constitution and the laws that- had been passed under the 
Constitution. So that in the long run many, many minorities atid 
other groups in our society would benefit as a result of the willing- 
ness on the part of an administrator in the executive branch to bite 
the bullet f think that bullet has not been ' bitten as often as it 
should have been in this whole area of the delivery of services. 

Mr. Edwards. What you are saying is that it has been the law 
for quite a while anfl it hasn't happened, either. / 

Mr. Flemming. At the end of my prepared testimony I tried to 
indicate we should try to get back where we were prior to Grove 
City. Then the pressure should be on the executive branch to take 
the law as it was prior to Grove City and really go to work to im- 
plement it, enforce it. I don't believe that there has been the kind 
of enforcement of these laws that we should have had. Grove City 
will simply give some people an excuse to walk away from their 
enforcement respojisibilities. We get back to where we were t)rior 
to Grove City. * 

We are in a position where we can once agam put the pressure 
on and insist on the enforcement of the law as it existed prior to 
Grove City. This is what v/e need, if we are ^oing to really lick in- 
stitutional discrimination. And that is the big issue that confronts 
us at thf.' present time in tlie areas that we have under discussion, 
as well as in the area of employment. 

Mr. Edwards. Thank you. Ms. Goldsmith, I believ^.your testimo- 
ny is to the effect that the effects? of the Grove Cfty decision are 
airt'ady being fell in a most serious manner, is that correct? 

Ms. GoLDSivsiTH. That is correct. We have at least the two inci- 
donci^s 1 referred to in my testimony. 1 am sure there are others we 
haven't heard of yet. When the Grove City decision came down, and 
we did a press conference talking about the devastating impact of 
this decision at\6 v/hat it was likely to be on girl* and women in 
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education, one of the questions was, well, do you really think seri- 
ously that now there is going to be a serious problem with discrimi- 
nation in educational institutions? 

We responded by saying, well, you know it is never quite that 
simple. And I don't believe that a lot of admijjistrators are going to 
go into their offices tomorrow and say" oh, God, now we can start 
discrimhiating against girls and women. But 1 do think that no 
when it becomes difficult to offer equal or fequitable opportunities 
to women, that we won't do it. That when there is, a budget crunch 
and they can't find the money for the necessary programs, that 
tl^ey won't do it And are starting to see that. We are likely to 
see. a good deal more, unless we pass the legislation that is before 
us. 

Mr. Edwards. Are there further questions of the panel?^Well, all 
'/ members of the panel, you have been very, very helpful. It is an 
extraprdinary group of witnesses. We thank you very much. 

The. next panel can come to the witness table: Mr. Gerry and Mr. 
Rhinelander. 

[Pause.] ^ 

Mr. Edwards. The subcommittee will come to order. 

The second panel are both former officials of the Department of 
Health, Education, and Welfare. Both of these witnesses are ex- 
perts with the' enforcement scheme which this bill seeks to codify. 

Our first witness will be Mr. Martin A. Gerry, who was the 
'Office of CM\ Rights Director from 1973 to 1977. After Mr. Gerry 
testifies, we will hear from Mr. John B. Rhinelander, who was gen- 
eral coung^l for HEW from 1973 to 1975. 

We welcome both of you gentlemen: Without objection your full 
statements will be made a part of the record. 

Mr. Gerry,, you may proceed. 

STATEMENTS OF MARTIN A. GERRV, ESQ., FORMER DIRECTOR, 
OFFICE OF CIVIL RIGHTS; AND JOHN B. RHINELANDER, 
FORMER GENERAL COUNSEL, DEPARTMENT OF HEALTH, EDU- 
CATION, AND WELFARE 

Mr. Gerry. Thank you, Mr.- Chairman. With your permission I 
would like to just read my statement, which is fairly short and I 
think pretty much summarizes my views. 

Mr. Chairman and members of both committees, I first would 
like to express my appreciation to the chairmen and members of 
; both committaes for their invitation to appear this morning at a 
joint hearing convened to consider H.R. 5490, the Civil Rights Act 
of 1984. It is a particular pleasure to appear together with my 
/ friend and former colleague at the Department of Health, 53duca- 
/ tion, and Welfare, lohn Rhinelander. I have read the statement 
submitted by Mr. Rhinelander to the committees this morning and 
I find it to be an excellent and thorough discussion of the policy 
and legaj history surrounding the development by the Department 
of the title IX regulation. 

I am not going to comment on it further because 1 think it stands 
as an excellent record' of those proceedings. 

Before commenting on the effect and merits of H.R. 5490, 1 would 
like to summarize my background and experience during the past 
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15 years with the interpretation, administration and enforcement 
of Federal civil rights laws. I think specifically I will concentrate 
on the four statutes which are directly affected by the proposed leg- 
islation: title VI of the Civil Rights Act of 1964, title IX of th^ Edu- 
cation Amendments of 1972, section 504 of the Rehabilitation Act 
of 1973 and the Age Discrimination Act of 1975. 

During 8 of these years— 1969-77— I served in a variety of civil 
rights policy development and policy-making positions within 'the 
office for civil rights and on the staffs of HEW Secretaries Elliot 
Richardson and Caspar Weinberger. In 1975 I was appointed Direc- 
tor of the Office for Civil Rights by President Ford and served in 
that capacity until January 1977. In this capacity I was responsible 
for the overall administration of title VI, title iX and section 504 
within the Department. The way we had actually function was we 
had an office of general counsel and we had an office for civil 
rights. At that time the two offices, sort of working together; were 
the policy interpretation responsibilities for the Secretary. 

During the past 7 years— 1977-84— my experience with the inter- 
pretation and application of these and other civil rights laws has 
broadened in three related but different ways. Since March 1977 I 
have served as special counsel to the Wednesday Group of the 
House of Representatives and have^beeft actively involved with sev- 
eral members of the group in the evaluation and preparation of a 
wide varietyivof civil rights legislation. In 1982-83 I also' served as 
co-chair of a commission charged by the Subconimitiee on Select 
Education of the Committee On Education and Labor with' analyz- 
ing and reporting on a variety of issues related to the financing 
and administration of special education programs under the Educa- 
tion for All Handicapped Children Act. 

During this period of service with the Wednesday Group I have 
probably be^n involved with most of the civil rights legislation th^t 
has come before the committee and am fairly familiar with ihe 
changes that ^ave occurred and probably concerns at least as many 
members of the committee with regard to the reach and meaning 
of the Federal civil rights laws. 

During these same 7 years I haye provided extensive legal and 
consultative assistance to over 35 State agencies and to scores of 
local agencies seeking to implement and comply with Federal civil 
rights Taws. I have drafted State laws and regulations, developed 
inter-agency agreements, designed State healtn and education fh 
nancMg systems, and trained State tmd local government officials 
in both civil rights policy development and in the monitoring of 
civil rights compliance. 

Finally, over the last 7 years I have had occasion both to repre- 
sent parent and advocacy organizations in Federal court lit^ggitioa 
and Uf serve as an expert/consultant on Federal civil rights law 
and policies with several U.S. district courts. I served as a special 
master for two U.S. district courts In civil rights cases. 

After carefully reviewing the provisions of H.R. 5490 as well as 
the recent decision of the U.S. Supreme Court in Grove City v. Bell, 
:)2 USLW February 28, 1981— and on the basis of my experi- 

ence and my understanding of the Supreme Court s decision in the 
(irore Citv case, I am convinced that the prompt passage of H.R. 
is i)t crucial importance. Without this action, the vitality, in- 
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tegrity and rational application of four civil rights which together 
represent a nj^ov portion of the Federal statutory commitment to 
equal opportunity and social justice for all Americans will be mind- 
lessly sacrificed. I believe that H.R 5490, when enacted, will do no 
* more than restore the legal and administrative interoretations 
relied upon by the Johnson, Nixon, Ford, and Carter administra- 
tions concerning the jurisdictional reach and sanctions available 
under these statutes. , 

^ I am also and equally convinced that absent prompt pas«age/t)f 
^•^ R. 5490 the implications of the Grove City decision for the actual 
w^Jministrative operation of both Federal departments and regulat- 
ed agencies and organizations are frightening. The increased ad- 
ministrative and accounting burdens on regulated agencies, the 
new intrusion of Federal civil rights agencies into the detailed fi- 
nancial operations of those agencies, and the inevitable increase in 
. private civil rights litigation would be unavoidable by-products of 
the Grove City decision. Thus, not only would the approach arrived 
at b^ the Supreme Court weaken and ultimately frustrate the ad- 
ministration and enforcement of current non-discrimination provi- 
sions, but it would also result in a Federal interfereruie in the daily 
operations of thousands of State, local and private a^ncies and or- 
ganizations in a way previously unimaginable. 

Finally, I can discern no basis under either a rational or moral 
social policy for adopting the narrow approach to civil rights juris- 
diction dictated by the definition of "program or activit^^ adopted 
in the Grove City decision. I do not believe that the Cojrigress ever 
intended such a narrow interpretation and it is frankly ludicrous 
on its face to adopt a position that so long as women are not dis- 
criminated against in the administration of federally supported stu- 
dent financial assistance programs, it is not unlawful for the same 
women to be discriminated against either in the underlying admis- 
sions process or even In all aspects of npst-admission treatment. 
That to me is an absolutely ridiculous social policy, whether or not 
it was an appropriate legal position. Perhaps most important, I be- 
lieve that the American people continue to possess that basic sense 
of fairness and iustice which has always Wovided the structure for 
social and legislative progress. In my judglneflt, H.R. 5490 provides 
the Congress with a simple, straight-forward and now crucially 
needed vehicle to reestablish a fair and just approach to the admin- 
istration of Federal civil rights laws. 

Thank you. 

Mr. Edwards. Thank you, Mr. Gerry. 
Mr. Rhinelander. 

Mr. Rhinelandkr. Mr. Chairman, members of the subcommittee, 
I have prepared a too lengthy document which I will just submit 
for the record. 1 am prepared to go to questions right now or I can 
summarize a few points if you would like from my statement 

Mr. Edwards. Yes, please. 

Mr. Rhinelandkr, I would like to make very clear from the be- 
^{inning that 1 was delighted to work with Martin Gerry which was 
general counsel of HEW from until lOTS. I have not had the 
continuing experience in the civil rights field that he has had. 

M> testimony is really a snapshot of those years at HEW. I was 
there when the titio IX regulations were first proposed. We: were 
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working on them through the point of final publication, and 
coming up before the committees gf the House and Sffiate under 
the oversight provisions that were in effect at the tinme. 

I think most important from the point of view of this commitee 
is my judgment that H.R. 5490 would amend title IX in particular 
to provide the statutory base which we had assumed, after really 
Quite a bit of legal research back in 1973 through 1975—assumed 
tnat Congiess had&riginallv given to us in title IX. 

More specifically H.R» 5490 would overrule the program-specific . 
dictum in Justice Blackmun's opinion in the North Hai^en case and 
holding in Justice White's opinion in Grove City, In fact H.R. 5490 
would substitute language drawn in large part as I can determine 
from the title IX regulations .themselves and put th^t into statute. 

Let me make a few comments on the develo|)ment of title IX reg- 
ulations, because it was, I think, an extraordinary exercise in the 
informal rulemaking process. The two major participants^ in the 
Department at the present time were the Office of Civil Rights 
where Martin Gerry was deputy of Office of General Counsel. And 
1 was the general counsel for those 2V2 yeacs. 

The Uffice of General Counsel conducted exhaustive research 
into the— particularly into— well, I won't say exhaustive research 
into title iX, the legislative history of title iX was scarce. We have 
tp acjept and admit that. There was enormous research into title 
VI, its nisto/y, case law, under both title VJ and the 14th amend- 
ment. . * 

Issues were identified 'and taken to the Secretary before v/4 pro- 
posed regulations. There were clashing views both within the De- 
partment among many interest groups and among Members of 
Congress as to the proper scope of title IX. The Office of General 
Counsel provided legal analysis to each of the options th^it went up 
to ihe* Secretary. Regulations were pubM^hed in proposed form in 
June 1974. Tha'Separtment received, as I recall, over 10,000 writ- 
ten comments nvhlch at 'that time was .the largest number of com- 
ments received in JIEW on any of its regulations. 

They were systematically exaniined. Marty. Gerry and others in 
his office conducted town meetings around the country. The net 
effect wag that regulations wer6 revised, were submitted to the 
Whjte House because under the lav*, the President himself had to 
approve the regulations, which, he did in late May 1975. And the 
regulations were published. " N 

Then we appeared— under the law applicable to HEW s educa- 
tion regulations there was a legislative veto provision. The regula- 
tions were submitted to both House and Senat4. We appeared, I 
can recall, before the House. The net effect was that the regula- 
tions went into effect as they had bgen proposed. 

Let me make spveral points in terms bf the scope of the law, be- 
cause I tkink it is terribly important foV those of you considering 
the legislation before you. In enacting title IX, (Jongress clearly 
acted with the broadest brushes. It used title IV aja.the legislative 
•model, basically marking out and substituting language. 

Unlike title Vl, which had regulations and literally hundreds of 
case laws which had been decided under the Constitution and 
under title VI itself, there was very little case law in the sex dis- 
crimination area under the 14th amendment. What there was was 
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really evolving during those early years of 1970. Secretary Wein- 
berger, who was at HEW which was there, decided— supported both 
by Martin Gerry's office and my office— that HEW should issue de^ 
tail-ed regulations to provide guidance to everybody who was con- 
cerned, institutions, individuals and also to provide guidance to the 
regional office of HEW so that there would be uniform understand- 
ing and enforcement. 

Title IX, as originally enacted by Congress had 'five statutory ex- 
emptions, During the course of the development of the regulations, 
we determined that certain institutions or programs would be cov- 
ered by the literal language of the regulations unless there %as a 
statutory exemption. ^ 

The Boy Scouts and Girl\Scouts are just two that come to mind 
right now. If I recall, the Girl Scouts, I believe, had something like 
a $1.5 million education program that literally fell under the liter- 
al language of the program. So in the course, of the next 2 or 3 
years there were further exemptions enacted in the statute to 
tvarve out of title IX areas where it clearly was not intended to 
apply. 

It is obvijus, but I should repeat it, that title IX regulations were 
highly controversial at the time. They included subjects such as sex 
education ^classes, physical education, housing, medical benefits, 
foreign scholarship programs including the Rhodes scholarship and 
above all, athletics and athletic scholarships. 

About half of the comments that came to the Department during 
that period of time, about 5,000 dealt with the athletic question. 
After considerable analyses, concern for first amendment ques- 
tions, the. Secretary decided, and I felt he was on good solid ground, 
4hat curriculum should not be covered by the title IX regulations. 

The interest groups were basically split. Some of them felt very 
strongly that curriculum should be covered because of the stereo- 
type problem, but we felt it was very important it be excluded and 
the Secretary decided it should be. 

Finally, and I think most important for your purpose, the scope 
of the issues under title IX was based on the conclusion that sec- 
tion 901, which is the coverage section, apply to a recipient if the 
.education program benefited directly or indirectly from Federal fi- 
nanciiil assistance. HtlW knew at the time, as did Members of Con- 
gress, that controversial programs such as athletics and athletic 
.scholarships received no direct Federal funds and were supported 
oftentimes either by institutional or private funds, booster clwbs 
and the like. 

If a program specific rather than an. institutior^al approach 
should have been the jproper focus pf the regulations back then, 
then HKW never would have got into many of the subjects which . 
are now included in the regulations, Let me skip over jUst to a' few 
remaining points. 

First, I think it is important to remember that there are~\ve 
thought there were and the court ha» now confirmed that there are 
three available remedies under title IX. The first is the implied 
right of action. There was nothing in the original title IX regula- 
tions. We thought it would be inappropriate to provide our adviw 
as to whether or not there was an implied right of actTon. 
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The Supreme Court in one of the three title IX cases has stated 
that, yes, there was. That was our view at the time. It w^s consist- 
ent with the endorsement policy which the Department was taking 
so that decision did not surprise me. In fact, I agree with it. The 
second was the reference of cases from the Department to the Jus- 
tice Department. 

This had been common under title VI. We thought it would 
remain one of the prime enforcement tools of the Government 
under title IX. In my judgment, j»^st reading the North Haven and 
Grove City opinions, the Justices of the Supreme Court appear to 
have either lorcotten or not known that this is in fact one of the 
remedies available. ^ 

They were, focusing only on the fund termination, the third 
remedy. I believe as I read the opinions, what they did was to bring 
into the coverage section, 901, some )f the safeguards which are in 
the fund termination provision, 902. Of course, the fund termina- 
tion is the third and last of the three remedies. There was consider- 
able case law under title VI at the time we developed the title XI 
regulations. 

In the final analysis, the test was whether the Federal funds , 
were infected by a discriminatory environment. HJEW— when I say 
HEW, I recognize that HEW is no longer.* It is now the Department 
of Education. But HEW, at that time, the Department of Education 
now, would have the burden of proof in any fund termination ease 
and discretion ^iji terms of what program funds ought to be termi- 
nated. 

The title IX regulations reflected the judgment of the Congress, 
H^W and the President, President Ford. And they represented, I 
think* a considered* approach to a broad range of programs, activi- 
ties in the education field. Separateness in certain instances was 
permitted under the regulations. 

Clearly, some matters, it is appropriate—dormitories, locker 
rooms, choirs, which was one of the statutory exemptions which 
came in after the statute wasi originally passed. In other cases sepa- 
rateness was permitted. In sports, for instance, wa had two areas. If 
it was a contiict sport, or if the sports weji'e based on a competitive 
basis, separateness was approved. That was not ba. 3d on a require- 
ment by Congress in the exemption, but it was our judgment' that 
waa a reasonable way td deal with the subject of athletics. 

On balance, J[ believed in 1973-75 and I believe how that title IX 
regulations are sound. If that judgment is shared by members of 
Congress and the subcommittee, then hdo belieyg the legislative 
amendment is necessary to put the statute back to where we be- 
lieved it was in the first instance. 

I think H.R. 5490, af* I said earlier in my statement, would clari- 
fy and by using the language from the regulations, would effective- 
ly put ys back where we thought we were. It would not broaden 
the statutory base. I haven^t talked to any Mtpmbers or spoAsors, so 
. it is really a question of what their intent is rather than mine. 

My analysis is, though, that it would simpler support what the 
Department did at that point in time. 

,Mr. Chairman, let me conclude, my statement with that and I 
would be delighted to respond to any questions, with the caveat of 
cdursd. 
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[Prepared statement of John B. Rhinefander follows:] 

Prepared STAi-SMENT or John B. Rhinelandeh 

Mr. Chairman and Members of the Committees. I am pleased to appear here 
today, together with Martin Gerry, to provide the Committees, at their reqgpsts, 
with background information, on the development of the Title IX regulations by the 
Department of Health, Education and Welfare (HEW) in 1973-75. I understand the 
Committees are interested in HEW's then understanding of the scope of Title IX 
and its approach to the regulations ptift^lished in June 1975. 

In my judgment, H.R. 5490 would Imend Title IX to provide the statutory base 
which we had assumed, after exhaustive analyses of admittedly ambiguous lan- 
guage, that the Congress had ongifTally intended when enacting Title IX in 1972. 
More specificallv, HJR. 5490 would overrule the "program-specific" dictum in Part 
IV of Justice Blackmunip opinion in North Haven Board of Education v. Bell, 456 
U.S. 512 (May 17, 198|rand the holding in Part III of Justice White's opinion in 
Grove City College v. Beli UtS. (Februrary 23, 1984) limiting the appli- 
cation of Title IX in that case to the college's financial aid program. H.R 5490 
would substitute language drawn in large part from the Title IX regulations them- 
selves. 

^ BACKGROUND 

1 served as General Cxjunsel of HEW from October 1973 until September 1975. 
During that time. I participated directly and extensively over a period of twenty 
months in HEW's extraordinary efforts to develop and promulgate the Title IX reg- 
ulations. I have not practiced in the Title VI or Title IX fields since leaving govern- 
ment in January 1977. Because Heft HEW prior to the development of the Section 
504 and age discrimination programs, I will confine my testimony to Title IX with 
reference to Title VI as appropriate. 

I have studied the triology of Title IX cases decided by the Supreme Court: 
Cannon v. University of Chicago, 441 U.S. 677 (1979) which held that Title IX provid- 
^ an implied right of action to aggrieved individuals; North Haven which held that 
employment discrimination comes within Title IX's prohibitions; and Grove City 
C-ollege which held that Title IX coverage is triggereH by students' receipts of 
BEOGs to pay for their education. ^ 

Each of these holdings, as I have described tnem above, .o consistent with our un- 
derstanding of TUle Ia in 1973-75 when we were developing the Title IX regula- 
tions. However, tPfe "program-specific" approach first Raised by Justice Blackmun in 
North Haven which became the basis of Justice White's holding in Part III of Grove 
City College is narrower than our understanding of the scope to Title IX as original- 
ly enactedf by Congress. If applied to future interpretations of Title IX, the "pro- 
gram-specific" approach would effectively void much of the scope of the Title IX reg- 
ulations published by HEW in 1975 and would probably require the Department of 
Education to revise and curtail the rcgtilations substantially. 

V/ithout question, my involvement m the development of the Title IX regulations 
was one of the most challenging, fascinating, difficult and eventually rewarding ex* 
ercisGs in informal riile-makmg during my vears in government. The legislative his- 
tory of Title IX can generously be described as spat*se. The key language of Title IX 
copied verbatim from Title VI is ambiguous if not arcaAe. Congress clearly legislat- 
ed with a very broad brush ("No person « . . shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or bo subjected to discrimination 
under any education program or activity") and delegated to HEW the unenviable 
ta'^k of determining the meaning of discrimination based on sex and determining 
the meaning of discrmination based on sex and the reach of Title IX ("program or 
activity receiving federal financial assistance' : in the context of legislative language 
poorly suited to the task. In reading the Supreme Court's trilogy, I S3^mpathize with 
the Justice .who have had difficulty with Title IX. Much of their writings echo dif- 
fering views within HEW and among the interested public a decade ago. 

The two principal offices in HEW which were involved in the Title IX regulations 
were the Office of Civil Rights (OCR), which had the lead, and my Office of General 
(x)un8el (OGC). While OGC's role was initially secondary, it evolved into a co-equal 
status. I personally reviewed each of the issues identified during the process and, 
based on staff work by the Civil Rights division of OGC and other attorneys within 
OQC whom I brought in on an ad hoc basis for a "second opinion", I advised Secre- 
tary Weinberger on many of the^issues involved. 

Title IX wjifl enacted in 1972 when Elliot Richardson was Secretary of HEW and 
Richard Nixcn wn« President The regulptory process was completed m the summer 
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of 1975 before Caspar WoinbcTKer reHiKned m Secretary of HEW and while Gerald 
Ford was President. When I began as General C-oundel in September of 1973, the 
Secr^^ry was the named deTendant in about 8,000 lawsuits. When I left two years 
later the new Secretary David Mathews was the-named defendant in 12,000 law- 
suits. In short, I advised the Secretary that he should expect to be sued, at least 
once, on every roKXilalion HEW published and occasionally on regulations that had 
not been written. Nevertheless, my goal as General Counsel was to ensure that the 
Secretary managed the Deparment, based on legally permissable choices, rather 
than district court judges. 

When I became General Counsel, HEW was subject to the first of a series of 
orders in the Adams lawsuit in which Judge Pratt maintained Department officials 
under irgunctive decrees relating to Title VI. When HEW was slow in publishing 
the Title IX regulations, the Secretary was named a defendant in the Weal lawsuit. 
While it wa^ evident that the scope of Title IX would eventually end up in the 
courts, I was determined that we«would provide advice to the Secretary so that the 
Title IX regulations would be based on the firmest possible legal foundation. 

The Supreme Court, of course, is the authoritative voice on constitutional law and 
the deciding arbiter in matters of statutory construction, subject to review and revi- 
sion by Congress. Our Title IX efforts were premised on our best reading of the law 
as of that time. The Supreme O urt has disagreeed in part. In revisiting the subject, 
the Congress should be aware ol how HEW approached the challenge, 

THE PROCESS 

The development of the Title IX regulations was extraordinay by any measure. It 
has been the subject of various jase studies at law schools as well as law review 
articles. In brief, it included: 

(1) exhaustive legal analyses by OGC. including the legislative history of Title IX; 
the language, legislative history, regulations and case law nnder Title VI; and case 
law invlving race and sex discrimination under the.J'ederal and State constitutions; 

(2) identification of issues by OCR in preparation of option papers for the Secre- 
tary of HBWi taking4nto recount the differing, frequently clashing, views of individ- 
uals and interest groups in the private sector and Members of Congress, with legal 
analyses by OGC of each alternative under each option; 

(3) publication of proposed regu ations under Title IX on June 24, 1974 for com* 
ment, with extensive- discussions m the preamble of HEW's analysis and rationale; 

(4) "town meetings" around the country conc^ucted by OCR to discuss the proposed 
regulations; systematic review of about 10,000 written cotnments; preparation of ad- 
ditional Option papers with legal analyses; and presentation of "final" regulations 
for approval by the Secretary in May ly75; 

(5) extensive discussions with White House staff and three meetings between 
HEW officials and President Ford; further changes in the "final'* regulations to 
take into account discussions with the W^hite House and advice frbm the Depart- 
ment of Justice; signing of the regulations by Secretary Weinberger and approval by 
President Ford; and puolication on June 4, 1D75; and 

transmittal of the rejfulations to the House and Senate for review pursuant to 
the legislative veto provision applicable to all education regulations issued by the 
HEW, following which the regulations as published became effective without 
change. 

THE SCOPE 

I would like to stress several points that you should consider in reviewing H.R. 
M90 as it applies to Title IX. 

First: Congress in enacting Title IX acted with the broadest of legislative brushes. 
It used Title VI as the legislative model for Title IX. Neither Title TX's sponsors nor 
Members generally were a)vare of the logical consequences and legal dictates which 
became evident only as HEW began tx) flesh out a multitude of issues which neces- 
sarily had to be considered under the mandate of nondiscrimination. 

Second: Unlike the Title VI regulations which wre based on nundreds of constitu- 
tional cases, the ca^ law on sex discrimination was relatively scant and evolving as 
IIEW worked on the regulations. The Supieme Court was uncertain whether to 
handle sex discrimination as a "suspect" classification under the Fourteenth 
Amendment or under a lesser standard applied ad hoc to each case. While some of 
ftie issues included in the Title IX regulations, such as athletics, had been the sub- 
ject of lawsuits in lower courts, the results and remedies differed and many of the 
issues had still not reached the courts 
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Third: The vSecreUiry docidcd. Hupported by OCR and OGC, that HKW should issue 
detailed regulatioiih to provide specifle guidance to education institutions, individ- 
uala, and H^JW s regional offices. Further, HEW acted on the basic premise that 
Title IX was intended by Congress to be broadly remedial, and that the scope of the 
Title IX regulations should be no less inclusive than the scope of Title VI and the 
case law dealing with racial discrimination under the Constitution and Title VI.' 

Fourth: Title IX, as originally enacted by Congress, included only five exemptions. 
It became obvious as issues were developed by HEW that the logical and legally re- 
quired scope of Title IX reached activities never intended by the Congress, such as 
the education programs of the Girl Scouts and Boy Scouts funded by HEW. Based 
'on my advice, the Secretary took the position that further exom|[)tions to Title IX as 
appropriate should be legislated by Act of Congress. As a result, Congress exempted 
various institutions such as the Boy^Scouts, the Girl Scouts, social frdt^rilitiee and 
societies, and choirs. In the process Congress also reaffirmed and directed that reve- 
nue producing athletics were subject to the Title IX regulations. 

Fifth: The issues reviewed and included in the Titie IX regulations were highly 
controversial and included subjects such as sex education classes, physical educa- 
tion, housing, medical benefits, foreign scholarship programs (such as the Rhodes) 
athletics and athletic scholarships, and employment. If my recollection is correct, 
over one-half of the written comments HEW received focused on athletics and ath- 
letic scholarships. One meeting with President Ford, when I was the only official 
from HEW and the President was joined on his side of the Cabinet tabie by the foot- 
ball coaches of Michigan, Texas, and^Oklahoma, was focused solely on th*^ question 
of athletics, funding of athletic programs, and athletic scholarships. 

Sixth: After considerable analyses, concern for First Amendment questions, and 
review of the Title VI experience, curriculum was explicitly excluded fr^om the final 
Title IX regulations notwithstanding urgent pleas by some groups to cover that sub- 
ject I felt there wan a sound legal basis for the Secretary's decision excluding cur- 
riculum notwithstanding the absence of a statutory exemption. \ 

Seventh: The scope of issues under Title IX was based on the conclusion, after 
detaijjed legal review, that Section 901 of Title IX (the coverage section) applied to a 
recipient if an education program benefited directlj^ or indirectly from federal fyian- 
cial assistance. HEW knew at the time as did Congress, that controversial programd 
such as athletics and athletic scholarships received no direct federal funds, and 
were supported eiU^er directly by institutional funds or oftentimes by private fund- 
ing. If a "progi^im-stH^ific rather than "institution wide" approach should have 
been the proper locus oiAhe Title IX regulations, HEW would never have included 
the many matters that tt did. If, however, HEW had not covered athletics, then 
HEW would in my judgment have been found by a court as unlawfully excluding a 
subjpct already protected by a Constitutional mantle against sex discrimination at 
public education institutions. 

>rHK STRurruuK ok the titlk ix statute 

Title IX has three sections* two of which are fundamentally important for pur- 
poses of the Committees and their considerations of H.R. 5490. They are section 901 
(20 [J.S.C. l(iHb and Section 902 (20 U.S.C. 1682). 

Section 901 states the broad nondiscrimination dictate, subiect to the live original 
and now additional statutory exemptions, to be implemented by regulations -pursu- 
ant to vSeclion 902. In nddition to the authority to issue regulations subject t resi- 
dential approval, Section 902 contains the "pinpoint" provision relating to fund ter 
minntion and provides for enforcement by "any other means authorized by law " 

JURISDICTIONAI. KKACH OF SK(TlON 901 

In issiiing the proposed and final Title IX regulations, HEW based its approach on 
the legal conclusion that recipients receiving federal financial assistance were cov- 
ered on an institution-wide basis In other words Section 901 prohibited discriminii- 
tion in progra/Yis and activities which themselves, did not receive anj^ direct federal 
support, The le^nl test, in aur view, was whether a program or activity in an admin- 
istratively separate unit b(>nefited directly or indirectly from federal financial assist- 
ance Our legal judgment was that the necessary funding nexus could be established 
lor purfKwes of the jurisdiction of the regulations by student assistence programs, 
such ;is HEO(; In addition, federal funding under various programs freed up institu* 
tional funds for other purposes. But for this fundamental legal conclusion, the Title 
IX regulations would not have covered athletics, athletic scholarsliips and foreign 
scholarships programs among other Issues, I personally advised Secretary Weinherf^ 
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er md FreBident Ford that this result was mandat-ed by Congress which had inten- 
tionally patt0rt\pd Title IX on the broad reacli of IHtle VI. 

Accordingly, tii the extent Part VI of Justice Blackmun's opinion in North Haven 
suggests, or Justice Whtt/e's opinion in Part 111 of Grove City College requires, a nar- 
rower reading of Scctioo 901, these opinions are fundamentally different from my 
understanding of the original Coiigressional Intent and the advice I rendered in 
1973-75. 

We believed, and I advised, that regulations implementing Section 90h need not 
be program-specific and that initiation of a fund termination proceeding by HEW, 
or the reference of a case from HEW to Justice for court enforcement including in- 
junctive relief, a\as not limited under Title IX .to Prog/^inis or activities which re- 
ceive direct federal financial assistance. We advised that various activities, starting 
with decisions of an admission office, but including course offerings and extra- 
curricular activities, could be covered if the educational institution was a recipient 
uf any federal funds. 

We believed this was the essence of th$j remedial approach required by Title VI 
and Title IX. In the case of Title VI, the case law made clear that discrimination 
based on race in althletic progr&ns at public institutions was unconstitutional. 
HEW interpreted Title VI as clearly including, but not limitsd to, unconstitutional 
conduct which could be enjoined by a federal court. Similarly, based on our own 
analysis and a single Court of Appeals decision, athletic programo at institutions 
which discriminated on the basis of sex should be proscribed by Title IX, although 
the appropriate approach single team, separate teams, etc.— was a subject of diifTer- 
in:{ views. Accordingly, we advised that tn^ TiiU IX regulations, implementing. the 
rule-making authority under Section 902, must require equal opportunity in athletic 
programs of any educational institution which was a recipient; of any federal unan- 
cial assistance. The 1974 Javits amendment, in our judgment, confirmed th^ ai>- 
proacli HEW was taking in the proposed regulations and which it would reaffirm m 
the final regulations. Ti'-e dicta in Nort.h Havon and the holding in Part III of Grove 
City College implicitly reject this reaaoning. 

hiiMEDY TO SECTION 902 

We believed there were fhVee remedies availabi^^ undet Title IX. 

The first was an implied 4*ight of action by aggrioved individuals. While we decid- 
ed it was inappropriate for HEW to olTer its views on an implied right of action in 
the Title IX regulations, the holding in Cannon is consistent with our analyses in 
197:i -75. Because of the limited resources of OCR and OGC, the long, delays in either 
fund terpiinatioii proceedings or enforcement actions by Juatice, the likelihood that 
the rights of a compIain<>nt would probably not be met by any HEW or Justice 
remedy, and t)ie political sensitivity or certain types of cases and remedies under 
Title IX, we assumed that a primary enforcement tool of Title IX, as had been the 
case under Title VI, would be private litigation against particular institutions 

Consistent with this view, HEW published proposed consolidated procedurai vegn- 
lations covonng Title VI, Title IX ahd other civil rights responsibilities at the same 
time as ihi? final Title IX regulations in order to emphasis^e that HEW's resources 
would be focused on "systemic discrimination" rather than individual complaints. 
This aporoach, in parf i response to a supplemental order in the Adarris oofie, was 
designed to remove HE ./ explicitly from the duty t.o investigate "promptly" individ 
ual complaints. House and Senate majorities quickly disagreed with the proposed 
consolidated regulations, but did not suggest in any way that remedieij under Title 
IX should hot include private rights of action. 

The second remedy under Title IX v/aa A?n enforceinent action referred to Justice 
bv HEW This had been consmon under Title VI W? assumed in 1973-75 it would 
( ontinue to be one of the primary mechanisms, particularly in major test cases 
imdrr Titlr IX Flu* opinions in North Haven and Grove City College appear to have 
overlooked completely this enforcement route which, in the c&se of a public inptitu* 
tion. might join counts 'nd^r Tttle IX and the Constitution. 

The third remedy was foi HEW to proceed to terminate funds. An initial decision 
would be by an administrative law judgif followfed by a ludKmont of Ilew*8 reviewing 
authority. wi]h judicial review pursuant to S^ioii 903 in a federal L'ourt of Ap- 
ppdls. This remedy was actively used under Title VI in the tJO's and early 70's. It led 
to ♦he dictum in the Taylor County case and the tept whether federal funds are '*in- 
I'uted by a diBti iminatory environment". HEW. of coui-s??, has the burden of proof 
in any fund t<^rmination case and some discretion. It was this procediu'e which was 
in the (innv City College cass when the college refused to sign the institution- 
wide luvsunmcc of complinncp required by HEW. In 1973-75, HEw believed failure 
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to sign such an ossuronce wo8 grounds for terminating all federal financial assist- 
ance. 

This fund termination remedy can be effective at times, but it can also be Draco- 
nian and harm the most those mtended to benefit from federal financial assistance. 
Whil?< Congress and the case law have constructed various safeguards for fund ter- 
mination proceedings, it appears to me that the Supreme Court has r6ad the safe* 
guards to fund termination as an overall limitation on the scope, or jurisdiction, of 
. Section 901. 

Conclusion 

• 

, During the 1973-75 period, the Supreme Court was ambivalent in its handling of 
sex discrimination cases» suggesting but never reaching the conclusion that sex, as 
race, should be judged constitutionally as a "suspect" category. CtttTunentators sug* 
gested that the Court was awaiting ratification of the Equal Rights Amendment 
which, of course, has not occurred. 

I was ambivalent in 1973-75, and remain so today, whether a federal ERA would 
be wise. Our experience at HEW in 1973-75 demonstrated to me the wisdom of at- 
tempting, but the difficulty of determining, when separate should be viewed as 
equal as between the sexes, a judgment prohibited except in furtherance of a com- 
pelling state interest in dealing with racial discrimination. 

The Title IX regulations, reflecting as they do the judgment of Congress, HEW» 
and the President, represent a considered approach to a broad range of programs 
and activities in educational settings. Separateness In cervain instances— whether 
dormitories, locker rooms or choirs- 'is clearly appropriate as matters of institution- 
al and individual choices. Separateness in other cases, such as contact or competi- 
tive sports, appeared preferable to HEW in 1973-7(1 although Congress has not ex- 
plicitly required this result. 

On balance, I believed in 1973-75 and continue toll 
regulations are basically sound. If that judgment is 

then a legislative amendment is necessary. H.R. ^90 amends the statutory Ian* 
guage to use terms such as ''recipient'* and an overall approach which is baseo upon 
t^ic-actnaManguage in the Title IX regulations. Accordingiy, H7Rr5490 would-elarify 
and make specific HEW*s original interpretation df Title IX which the Supreme 
Court has rejected. 

In closing, let me ^dd three caveats and a final conclusion. First, the Title IX reg* 
ulations may be broader, but should not be narrower^ than the Federal Constitution 
applied to public institutions. If some of the current or future statutory 6xemptions 
or regulatory distinctions foresaking coverage or allowing separateness are eventu- 
ally struck down under the Federal Constitution, then the scope of Title IX will 
have to be expanded. The converse, however, is not necessarily true although Con- 
gress retains the power, by Statute, to exclude from the regulatory reach activities 
not prohibited bv the Constitution. 

Second, as held in Adams, which I believe is sound in principle but intrusive and 
counter-productive in practice, HEW had (and the Department of Education now 
has) {i duty to enforce Title VI and by analogy *Titld l\. If it fails to do so, it may 
again fall under the unjunctive power of a district court and cede its Departmental 
responsibilities to private litigants. 1 strongly favor persuasion as a primary enforce- 
ment tool, particularly in the field of education, but believe the rund-termination' 
and the unjunctive remedies are tools which must be used in certain cases to assure 
nondiscrimination. To this ^nd, rule-making is a preferable means of formulating 
broad legal norms in the first instance rather than individual caiies. As a fii'st pref- 
erence, though, 1 would urge Congress to speak more clearly and provide a better 
guidance to tne Executive and Judicial branches 

Finally, Title IX provides a federal niinimum statutory standprd for nondiscrim- 
ination. It does not shield institutions in States where stricter ''equality*' is mandat- 
ed by State Constitutions than reqiiired by the Federal Constitution or Title IX. 

In conclusion, the Tittle IX regulations are a case study of developing nondiscrim- 
inatory norms. They should be carefully i?tudied. In my judgment, tne basic promise 
of HEW s efforts in 1973-75 and its decisions should be revalidated by Congress, 
Therefore, I favor enactment of H.R. 5490 an it applies to Title IX and Title VI. I 
express no opinion on the other two statutes covered by H,R, 5490. 

Mr. Edwards, That was a very helpful statement. I recognize the 
gentleman fron* Arizona, Mr. McCain. 

Mr. McCain. Thank you, Mr. Chairman. Mr. Gerry, you have, ac- 
cording to my information, been very much involved in Baby Doe. 
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Mr. Gerry. I repreBent seven parents and rights organizations in 
three cases that involve the Baby Doe issue, that's correct. 

Mr. McCain. Do you feel there is applicability of the Baby' Doe 
situation to this legislation? 

Mr. Gerky. Well, I think that at one point in time and I think on 
a fairly persistent basis, the Department of Justice raised within 
the administration the argument that they could n"ot carry out the 
President's directive to enforce section 504 in the Baby Doe situa- 
tion because of, and this was an argument that they made, the fact 
that, first, medicaid might not be Federal financial assistance for 
purposes of jurisdictional coverage of hospitals and doctors. ^ 

Then second even if it were Federal financial assis^nce, Grove 
City, I believe, settled that issue, that if the baby involved in the 
case were moved from a particular part of the hospital; a ward or a 
unit, that itself was not specifically getting Federal financiaU^ssist- 
ance, that they would then not have jurisdiction together m and 
intervene, the program or activity side of the issue. ' 

I know the Assistant Attorney General for the Civil Rights Divi- 
sion did make those arguments. To answer your question, the legis- 
lation, as I read it, would* answer both questions defihitively. So it 
would have an effect on that argument, certainly. / 

Mr. McCain. Well, if that interpretation was used by the Attor- 
ney General's Office, that would be the most narrow interpretion 
of Federal aid, it appears to me, since many hospitals obtain very 
sizable Federal grants in many areas. 

Mr. Gerry. You are absolutely correct, Mr. MoGain. I think 
many of us were frankly quite disturbed when the President issued 
a very clearcut directive affirming section 540 and directing the At- 
torney General to enforce it. Many of us were very concerned with 
the Justice Department, that it appeared to be attehipting to avoid 
following the President's directive on this^ extraordinarily narrow 



I think that avoidance was ultijnately overconrxe by a decision 
higher up in the administration, but it was and it probably is an 
ongoing problem that could be solved definitively by the legislation. 

Mr, McC.MN. Do you feel there needs to be amendments to the 
legislation to insure this would cover these particular cases. 

Mr. Gerry. No, I don't. I think as it is drafted, the effect on sec- 
tion 540 would be to solve all of the problems that I know about 
and that have been raised by the Justice Department and others, 
American Medical Association and others. I think just as the bill is 
currently drafted, it would solve the problems. 1 think my clients 
in the context of the Baby Doe litigation would be satisfied, and 
feel that we wouldn't have to' deal with those kinds of legal— I 
think any additional amendments might actually confuse things. 

I think the way the langauge is drafted right nov, it would solve 
the problem. i 

Mr. McCain. I would first of all like to extend my appreciation 
for'^your addressing this terribly traumatic issue for America. I 
thmk it is a very difficult problem we are facing. I would like to 
ask you a personal opinion as to why you think that many of the 
advocacy groups have not addressed this issue more vigorously. 
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Mr. Gerhy. Well, that is a very good question. It is one that Nat 
Hentoff has been writing about at some length and one he and I 
are both interested in* 

First, let me say that the disability rights advocacy groups have 
addressed the issue and I think have provided a substantial 
amount of support and have joined with us* 

Why the broader based civil rights groups have not been more 
active, I think it is difficult to say. I think first, the issue can get 
confused with other issues, particularly the abortion issue* And 1 
think that it is a different issue* It is a distinct issue that deals 
with living babies in nurseries and what I perceive to be eugenics 
an genocide. 

But that relationship has probably caused a certain amount of 
sensitivity, reluctance and care that might not otherwise be there* 
I personally think that groups that have now been focusing in on 
the issue, parents organizations, actually are the best groups to be 
in the forefront* I represent, for example, the National Association 
of Retarded Citizens* These are parents of Baby Does. 

This is an organization very familiar with the problems* In a way 
I think it has been very effective for the parents themselves to be 
taking a leadership position in disputing the American Medical As- 
sociation and others that have been arguing that somehow, parents 
are part of this problem* 

So it has been a source of some confusi with some of us, but I 
think there has been an increased awareness in other -ijivil rights 
and advocacj^ organizations. I feel a growing sense of that, but 6ne 
thing that I think would be helpful is for the congressional percep- 
tion, the public perception of the issue to be as clear as possible, 
because it does h^ve a tendency to slide into other issues that 
people are more concerned about. 

But I see it as ^ basic civil rights issue. Nothing could be more 
central to me than the proposition that if you devalue the life of a 
child because that child is handicapped, you have rendered mean- 
ingless the nondiscrimination laws that demand equal opportunity 
for handicapped people. 

Mr. McCain* Thank you. 

Alsb, it appears that these decisions are being made on the most 
discriminatory basis, that is whether the parents can afford to pay 
for the expenses. Do you agree with that? 

Mr. Gerry. I think it mav even be worse than that, Mr. McCain* 
I am familiar and I have been very involved with the issue that 
evolved at the Oklahoma Health Sciences Center, involving spina 
bifida children, in which— this was in the Journal of the American 
Academy of Pediatrics— in which groups of doctors and other allied 
workers without the parents being involved applied a formula 
^which they called "quality of life formula** to decide which infants 
should be treated and which should not be. 

The formula whs quality of life equals natural endowment times 
home resources and family and societal contribution. 

Now, natural endowment of spina bifida children as gauged by 
the group didn't vary much across the children and societal re4 
sources was a constant. So what controlled the formula was the deA 
cision as to what the home environment and resources were going 
to be. 
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convinced that that decision—this is as I said written in the 
October 1988 edition of Pediatrics magazine— that formulation of j 
what home resources were, I know involved conversations of single 
parent families, race, socioeconomic status, just about every poten- 
tial bias that could be introduced into the formula. 

So I think that— I think money was only one but an important 
one. So I think you are right I think that that approach which is 
remarkable only because it was published in full, represents a good 
deal of its decision making which I think is insidious and repre- 
sents the genetics of the worst kind. 

^Mr. McCain. Again let me express my appreciation for your in- 
volvement in this issue. I think it is financially not very rewarding 
for you and I accept certainly that you do get great personal satis- 
faction from your work in this area. 

Mr. Gerry. Personally, yes, and if I were going to be a civil 
rights lawyer and I didn't work on this case I don t think I could 
claim to be interested in the equal opportunities and rights of 
people in this country. 

I think it is a central case and the issues involved couldn't be 
more fundamental. I appreciate your comments. 

Mr. McCain. Thank you. 

Thank you, Mr. Chairman. 

Mr. Edwards. Thank you, Mr. McCain. 

The gentleman from Texas, Mr. Bartlett- ^ 
Mr. Bartlett. Thank you, Mr. Chairman. 

Before I question the witnesses themselves, I have just received 
and I am a little late at it— a letter from Clarence Pendleton, 
Chairman of the U.S. Commission on Civil Rights. I realize it is 
something that the Joint Committee dealt with last week but I was 
just inquiring if it would be appropiriate, if not already, I under- 
stand Mr. Pendleton was not able to appear before the joint sub- 
committee last week. I wonder if it would be appropriate to inquire 
as to whether his testimony in full could be entered into the 
record, either at this point or some subsecjuent pointr 

Mr. Edwards. Without objection, it will be made a part^of the^ 
record on May 16. 

Are you advising the committee or is Mr. Pendleton advising the 
committee that he cannot testify? 

Mr. Bartleit'. No; I have no communication other than his letter 
of May 17. I think for clarification it might be helpful to have that 
letter entered into the record, also. 

I assumed that this letter was sent to all members of the joint 
subcommittee, this particular one being addressed ^o me. 

He addresses that he would— he had designated the Commission 
staff director, Linda Chavez to appear and present the Commis- 
sion's views. Other than what is in this letter, I have no further 
knowledge other than I think his testimony is quite good in sup- 
port of H.R. 5490 and I think both his testimony and his letter 
should be entered into Che record and the subcommittee should 
extend an invitation, further invitation to the Chairman to appear. 

Mr. Edwards. Well, we certainly do. He is the moSt important 
position in the civil rights community, the Chairman of the U.S. 
Commission on Civil Rights, and for the Chairman not to testify on 
this very important piece of legislation I am sure is disturbing to 
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all of us and I want to reiterate that we are Very anxious to have 
the Chairman testify. 

However, we will accept and put into the record the letter and 
the statement. Thank you, 

[Letter referred to above follows:] 

U.S. Commission on Civil Rights, 
^ Washington, DC, May 17, 1981 

HonTOTKVE Baktucit, 
House of Representatives, 

Washington, DC, / 

Dear RfiPRESBNTAnvE Bartlett: I was asked to appear before the Joint Hearing 
of the House Education and Labor and Judiciary Committees on May 16, 1984, to 
present testimony on proposed legislation to reverse the Supreme Court's decision in 
the Grove City case. I was subsequently unable to testify at the time indicated. 

I designated the Commission's Staff Director, Linda Chavez, to appear and present 
the Commission's views. On the morning that the hearing was to take place, she 
was told that she would not be allowed to testify unless she .was accompanied by a 
Commissioner. ^Thia demand was unprecedented. 

A brief review of the Commission records shows that on mofe than 29 occasions, 
dating back to at least 1967, the Staff Director or Deputy Staff Director has ap- 
peared to testify before Congress on behalf of the Commission. Those appearances 
included testimony on some of the msgor pieces of civil rights legislation of tiie 

gBriod: the first Voting Rights Act extension, the Emergency School Ajd Act, the 
Qual Employment Opportunities Enforcement Act among them. 
The Commission ib an independent agency, and I cannot participate in any effort 
by these two committees to circumscribe that independence. My statement as re- 
quested by the Committee is enclosed. 
Sincerely, 

Cjjvrence M. Pendleton, Jr., 

Chairman. 

Enclosure. 

Prepared StatenmP* of Clarence M. Pendleton, Jr., Chairman, U.S. Commission 

ON Civil Rights • 

Chairman Perkins, Chairman Rodino, I am delighted to appear before you on 
behalf of the United States Commission on Civil Rights. 

We believe that legislation overturning the narrowing effects of the Qrove City 
opinion on Title IX and other civil rights statutes should oe passed by this Congress, 
The previous Commission closely followed the Grove City cose and expressed support 
for broad coverage of Title IX, as well as Title VI, Section 504, and the Age Discrim- 
ination Act. I am here to reiterate that view on behalf of the current Commission. 
The Commissioners adopted a general statement on March 28, 1984, concerning this 
matter which I would like to submit for the record. I would like to focus on some of 
the pointd made in the statement. 

commission's POSITION ON SCOPE THESE STATUTES 

First, with respect to the regulatory authority of funding agencies and the scope 
of private lawsuits, the Commission firmly supports broad, recipient-wide coverage 
under Title IX, Title VI, Section 504, and the Age Discrimination Act. Such cover- 
age is important because federal tax dollars snould not support discrimination. 
While the Supreme Court dealt only with Title IX in Grove City, the phrase it inter- 
preted, "program or activity,' is a limitation common to Title IV, Section 504, and 
the Age Discrimination Act. Thus, it is appropriate to provide clarifying language in 
those three statutes, as well as Title IX. 

While I will not dwell on this point, the importance of adopting legislation over- 
turning Grove City cannot be overstated. Participants in federally assisted institu- 
tions snould not be left outaid^he protection of these landmark statutes. 

commission POSITION ON AGENCY REMEDIAL POWER ^ 

Second, the Commission believes that the scope of an agency's remedial power 
should be retained as currently set forth in Section 602 of Title VI and Section 902 
of Title IX. Presently, if voluntary com^^liance efforts fail, a federal funding agency 
has two principal tools for effectuating compliance with these four statutes. Under 
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ono approach, an agency may terminate its federal financial assistance to a noncom- 
plying recipient. The law currently states that such a fund termination must ''be 
limited to the particular entity, or part thereof, or other recipient as to whom [a 
finding of noncompliance] has been made and, shall be limited in its effect to the 
particular program, or part thereof,^in which noncomplianpe.has been so found." 
This is the so^allOd "pinpoint" termination provision and the Commission supports 
its retention. FiiHd termination is a drastic remedy, which denies federal aid to par* 
ticipants at a federally funded recipient as well as to the offending recipient itself. 
Fund termination should continue to be carefully limited. 

The other remedial tool bv which an agency enforces these civil rights statutes is, 
in the language of section 602 and 902, through "other means authorized by law." 
Such means now include the agency's referral of a matter to the Department of Jus* 
tice for judicial action. Federal funding agencies are able to use such "other means," 
including Department of Justice litigation, throughout the entire recipient. Under 
the pre*Grove City approach, if a recipient received federal aid only for one of ito 
activities, the funding agency could have sought to eliminate prohibited discrimina^ 
tion in other parts of that recipient by referring the matter to the Department of 
Justice. The agency, however, could Only seek to terminate its federal aid to the re- 
cipient if the discrimination occurred in the particular activity funded by the Feder- 
al government. The Commission supports this pre-Grove City enforcement scheme. 

' GENERAL COMMENTS ON 6490 

In turninf to fLR. 5490, 1 must make clear th m .0 v^oiU'Viisision has not reviewed 
the specific langtilge in thi^ bill. Consequently, Oommi^^io^ has not determined 
whether it achieves the objectives outlined in ovi* M»w>^ 28, 1984, statement. Our 
BiAft has looked lat the bill and has some prelim\!>')ry thoughts and questions con- 
cerning it. I want to share with you some of the genv al points staff believes the 
Committees should Consider in marking up H<R 5490, and then I want to raise some 
specific issues that need to be considered. 

H.R. 6490 would amend not only Title IX but also three other cross-cutting civil 
rights statutes. Th^ Commission supports this general approach. We think it is cru- v 
cial to bear in mind, however, that Title IX's coverage, even in broad form, applies 
only to educational entities or settings. Title VI, Section 504 and the Age Discrimi- 
nation Act cover all federally-assisted entities and programs* The Congress,* in 
amending these four statutes, should consider how the lan^age of the amended 
statutes would operate where funding programs, types of recipients, and their serv- 
ice and benefit deMvei*y may be quite different fr^m those in the traditional educa- 
tion setting. While the Grove City opinion involved a-^college recipient and student 
financial aid programs, there are hundreds of widely different funding programs ad- 
ministered by nearly 80 msgor federal agencies, many different kinds of recipients, 
and many different services and benefits dispensed. 

We stress this because we believe ^e Congress should take special case to be as 
clear as possible as to how the amended statutes would confer regulatory jurisdic- 
tion and provide the basis of private suits in a variety of circumstances, and how 
the fund termination power should be construed. A lack of such clarity in the cur- 
rent laws £^8 to the meaning of the phrase ''program or activity" has created the 
problem of narrow coverage that now must be corrected. Because these statutes en- 
courage vol'^ntary compliance, clarity in the scope of rifcipients' obligations is espe- 
cially im 'nt. Not only recipients l^ut participants in .federally aided activities 
have an 1 ding interest in as clear a bill as you can produce. Moreover, there 
are numerou.. enforcement o^icials and Federal judges who need to be certain of 
the meaning of the laws they must enforce. 

*i 

AMBtQVmtS IN H.R. 5400 

Our Staff has tried to apply the statutes, as they would be amended by H.R. 5490,. 
to a number of circumstances to determine how they would operate. In doing so. it 
appears that the bill might create some ambiguities in the scope of such amended ^ 
statutes. We believe some K .iiguage in the bill nee<ls clarification, perhaps in the 
legislative history, so that congressional intent as to the scope of' these statutes is 
clear. I would now like to discuss two general areas, coverage and fund termination. 

HOW BROAD IS THK DEFINITION Ot "RKCIPIKNT" AND WHAT 18 THE EXTENT OF A 

recipient's compuance obligations? 

The bill's definition of 'Vecipient" includes states, instrumentalities of states and 
public agencies, including subunits of states. It is not entirely clear what entity 
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would be the recipient in various circumstances. For example, if a Htate receives a 
categorical health grant for its health department, is the state government, itself the 
recipient, thereby subjecting to the civil rights laws all activities of the state govern- 
ment, including the^state prison system and state professional licensing activities? 
Or, is the recipient that state health department? It if is the former, we are not 
aware that pre-Grove City coverage had ever been so extended in thatmishion. If 
the entire state is covered under these circumstances, the regulafions enforcing 
these statutes are also applicable to the entire state. These regulations use an "ef- 
fects" test rather than the "intent" test, which is generally used under the Constitu- 
tion in determining whether discrimination exists. The same coverage questions 
arise under block grant programs as well. 

There is also a question of the scope of a recipient's compliance obligations. For 
example, under the broad coverage of Title IX thought to exist prior to Grove City, 
all educational activities of a college would have been subject to Title IX by virtue 
of the receipt of student financiaLpid and similar educational aid. It is not entirely 
clear, however, that by virtue of deceiving educational aid, a college's commercial 
activities, unrelated to the educatioftal activities of the college but providing reve- 
nue to the college, would have been covered by Title IX. Under H.K. 5490, such ac- 
tivities would seem to be covered. Thus, a college's rental property, even if not occu- 
pied by students or faculty, would seem to be covered by Title IX under the bill, in 
addition^ to the college's faculty housing and student dormitories. Similarly, under 
the bill, it appears that educational aid to a college would also subject the college's 
non-uducational commercial activities, such as the renting of commercial or hous* 
ing space to non-students and non-faculty, to the requirements of Title VI, the Age 
Discrimination Act and Section 504. In the case of Section 604,. for example, the re- 
quirement to make facilities accessible would appear to apply not only to dormito- 
ries and cl&ssroom buildings, but also to th^se other properties as well. 

The bilhdraws {is dennition of "recipient" from existing agency fegulations. 
Unlike the regulations, the bilPs definition does not include the word "individuals'' 
or "oersons." The absence of the word "person" from the definition of recipient 
could reduce the scope of coverage of the statute. If a person, not incorporated as a 
business or as another entity, and entirely unconnected with a recipient as defined 
by the bill, receives federal financial assistance to conduct activities, those activities 
presumably are not covered by the bill. Because so much federal aid is provided to 
entities falling within the bills definition of "recipient," this omission may not have 
very much practical significance. Congressional intent with respect to such **per- 
sona" receiving federal aid, however, should be clear. 



While the bill's definition of recipient is modeled on definitions in existing regula- 
tions, it contains an additional clause, not found in those definitions. H.R. 5490'8 def- 
inition of recipient inclufes entities *^which receiye[sl support from the extension of 
federal financial assistj«urfe to any of its subunits." What "receives support" mdans 
is not altogether clear. It could be interpreted as referring only to funds. However, 
Senator Cranston, commenting on the companion Senate bill, said that "the concept 
of 'support" is intended to refer to a not immaterial support having monetary value 
which could include, fbr example, services" (S4596, April 12. 1984). For ejcample, if a 
municipality's fire deprtment receives federal funds to build a fife station, clearly 
.the fire department is covered. Does the municipal government "receive support 
from tho fire department? If the fire department performs routine 'checks on fire 
safety equipment is municipal buildings and puts out fires in municipal buildings, 
are those services to the municipal government sufficient to subject all of the mu- 
nicipal gov(frnment*8 activities to*the civil rights statutes? If the municipality was 
able to Kpend on other activities the funds it would have spent on the fire depart- 
ment, would that support trigger covornge of the municipality's other activfties? 
The answers to these cjuestions may not be terribly signficant where the mi .icipal- 
ity or other recipient is receiving a wide variety of federal aid which would lead to 
wide coverage of the municipality in any event. But not all municipalitie'i and other 
recipients neceasnrily receive surh extensive federal aid and the answers to these 
quest ions ma^ be important to them. ' 

FRDKHAI.l.V AIVISTKD EnUCATION Al. P110(;RAK^ AT NON-EDUCATION RFrUMENTS- HOW 
MUCH COVKIIAOK UNDEU TITLE tx? 

H.R. 5490 would amend Title IX by forbidding sex discrimination bv an "educa- 
tion recipient" of federal aid. The precise scope of this phrase is not clear. The biU 
would clearly subject all of a college s educational activities to Title IX upon receipt 
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of federal education aid) and the Commission supports such coverage. Suppose^ how- 
ever, that a state prison is conducting a federally-funded vocational education pro- 
gram. Even after Grove City, such a pr<»ram would covered under Title IX as it 
is written today. While we understand that the sponsors or H.R. 6490 wish to pre^ 
serve Title IX coverage of a prison's federally^funded educational activities^ a goal 
the Commission supports, the language of the bill does not necessarily achieve that 
result. A prison may not bt-readilv identified as an ''education recipient/' Converse- 
ly, does the receipt of any federal education money at the prison subject all of the 
torison's activities to Title IX? Other questions arise: does the receipt of non^educa* 
^Ifeal federal aid to a prison subject the prison's educational activities— and other 
activities— to Title IX? Accortlingly, we would urge that the legislative history care- 
fully reflect Congress's intent in these areas. 

Our purpose in raising thetse and other examples is to draw vour attention to pos- 
sible interpretations of the bill. Congressional intention about such coverage ques* 
tions ought to be clearly indicated in the legislative history so that agencies md 
courts enforcing the amended statutes, as well as recipients and beneficiaries, un- 
Jerstand the obligations of these lawo. 

whei'Her other statutes should be amended 

H.fil ^4dO does not seek to amend any of the many categorical and block grant 
federal fmancial assistance statutes prohibiting discrimination on the basis of race, 
color, national origin, sex, religion or creed or handicap. (I wish to discuss the reve* 
nuo sharing statute separately.) Unlike the four m^jor cross-cutting civil rights stat- 
utes, these statutes *bot only contain nondiscrimination provisions, often with the 
"program or activity" limitation, they distribute federal aid. It is likely that courts 
will treat the "program-specific" language in these statutes as narrowly as the 
Supreme C\jurt did in Grove City. Moreover, there is a doctrine of statutory construc- 
tion that suggests that a more specific enactment controls the interpretation of 
coverage even when a more general enactment has also been adopted. There are other 
docti ines of statutory construction that might , ead to the opposite result. Accordinglyi 
unless Cong^ress clarifies the relationship between the four civil rights statutes and 
the civil rights provisions of these funding statutes, there is a risk that courts and 
others tnight defer to the narrower provisions in the funding statutes themselves. If 
Congress makes clear that the scope of the four crosS'Cutting statutes, as amended, 
supersedes the civil rights scope of the individual funding statutes that contain 
"program or activity" language, any potential inconsistency between them will 
probably be substantially r^uced. 

Even if such clarity is achieved, however, H.R. 5490 will not restore protections 
against sex discrimination and religious discrimination contained in some ftmding 
statutes to the broad scope thought to exist prior to Grove City. Title IX only covers 
education recipients; even at recipients such as prisons, it presumably only covers 
educational activities. But, a funding statute with a "program^specific ban on sex 
discrimination that provides federal aid to a recipient that conducts no educational 
activities will likely remain subject to the narrow interpretation of Grove City even 
if H.R. 5490 is adopted. For example, the federal Water Pollution Control Act of 
1948, as amended in 1972, prohibits sex discrimination in%ograms funded under i*s 
authority. This probibition against jex discrimination undec the pro<}rove City 
board approach would have covered the entire recipient. The Supreme Courts 
narrow Interpretation of "program or activity" seriously jeopardizes such recipient* 
wide coverage under that Act. Amendiig Title IX won't rescue this and other stat- 
utes providing federal aid to non-education recipients when those statutes have pro- 
gram-specific limitations in their anti-sex discrimination clause. 

Moreover, H.R. 5490 does nothing to restore recipient'Wlde coverage of those pro* 
visions in funding statutes which prohibit religious discrimination. For example, the 
Full Employment and Bafenced Growth Act of 1978 forbids religious dtacrimination 
in programs funded under the Act. The Commission uftes you to consider the possi- 
bility of providing recipient-wide coverage under these statutes to ensure that the^ 
bans on sox discrimination and religious discri.nination are as broad as they were 
prior to Grove City. 

H.R. 6490 AND THE REVENUE SHARING PROGRAM 

I also wish to draw your attention to the potential impact of H.R. 5490 on the 
revenue sharing program. That program provides virtually unrestricted federal 
money to local governments for use as they see fit. The nondiscrimination provision 
in the revenue sharing statute contains a program-specific ban against discrimina- 
tion on the basis of race, color, national origin and sex. It also Incorporates by refer- 
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encp the Age Discrimination Act and Section 504. Moreover, the provision also con- 
taihs the fo lowing language: the prohibitions against discrimination in this statute 
do not apply when the flocal] government shows, by clear and convincing evidence, 
that a payment received under this chapter is not used to pay for any part of the 
program or activity. This amounts to a "rebuttable presuniption"; in other words. 
It m presumed that the entire locality is covered under the revenue sharing program 
unless It can demonstrate that revenue sharing funds were not used in particular 
activities. Accordingly, prior to Grove City, if a locality spent its revenue sharing 
funds only tp build a park and could show that the payment was not used for arty- 
thing other than a park, only its paiks and recreation department would be covered 
by the civil rights laws. 

Under H.R 5490, would this "rebuttable presumption" be available to a locality'-^ 
As a practical matter, eliminating the rebuttable presumption under the revenue 
sharing act may not huve a substantially broadermg effect on civil rights coverage 
becadse local governments undoubtedly receive other forms of federal aid. Neverthe- 
less, if the rebuttable presumption is effectively elimihated it Is possible that some 
local governments would find more of their activities covered by the civil rights pro- 
visions than was the case even before Grove City. Indeed, a locality receiving reve- 
nue sharing funds without the availability of the rebuttable presumption might 
find, for example, its licensing activities— for various occupations and the like-sub* 
ject to the federal civil rights statutes where they had not been so subject before 
Grove City. Here, again, the significance is that the federal regulations enforcinff 
these statutes apply an "effects" test, rather than the "intent", test generally used 
under the Constitution in determining whether discrimination is occurring. 

SCOPK OF FUND TERMINATION POWER 

I also want to mention briefly some concerns about the fund termination provi- 
sions in H.R. 5490. The bill would change part of the pinpoint termination provi^ 
slons by limiting the "effect [of the termination] to the particular assistance which 
supports [the] noncompliance. . . ." Here, again, the meaning of "supports" is cru- 
cial. Unless clarified, this language could be interpreted to either broaden or reduce 
the scope of an^agency's fund termination power. Neither result is favored by the 
Commission. . 

Once the principle is established that federal aid to one part of the recipient sub- 
jects the entire recipient to coverage, the statutes' fund termination clauses, as 
amended by the bill, could be read to mean that all aid at a recipient "supports" any 
noncompliance at the recipient. This is particularly true if one views the receipt of 
federal aid as freeing up'— or "releasing"— the recipient's own funds to be used 
elsewhere by the recipient. If the enforcers of the statute take this approach, the 
termination power could be broadened. On the other hand, if "supports is defined 
narrowly, an agency might be required to terminate some, but not all, of the federal 
aid to the part of the institution which was found to be noncompliance. Let me give an 
example to show both Dossibilities. Suppose a school district receives federal aid for its 
elementary and secondary school programs. Suppose, further, that it receives federal 
junds for a separate evening program of adult education. If the agency finds that there 
IS a Title VI violation in the adult program because it attempts to recruit only white 
participants, is all federal aid to the school district to be cut off? Instead, could only 
federal funds to the adult education program be terminated? Or, could the agency cut 

federal aid used to "support" the discriminatory recruiting 
effort? The first option, we believe, is probably broader than pre-Grove City enforce- 
ment po }(Jie8, and the third option is probably narrower than those earlier enforce- 
ment policies. Clarity as to the extent of the termination power is nnporlant in the 
overall enforcement scheme. ^ 

In conclusion, let me urge you, on behalf of the Commission, to restore the scope 
of these civil rights. laws to their broad. pre-Grove City scope. At the same time, 
care should be taken to rtarify how any bilj, including H.R. 5490, shouH be en- 
forced, 

To reiterate, we believe that the scope of such terms as "education recipient," "re- 
cipient . entity "which receives support from the extension of federal financial as- 
sistance to any of its subunili?, " and thp termination power must be clarified. 

Thank you. 

Mr. Bartlett. Thank you, Mr, Chairman. 
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I appreciate the testimony of the witnesses and of course your 
long involvement in each of these pieces of legislation, and in par- 
ticular Mr. Gerry's involvement in the Infant Doe cases. 

As you know pongress passed legislation earlier this year which 
I think has proved to be quite helpful in this case. So like my col- 
league from Arizona, I would commend you for your involvement. 

You, too, liave heard my questions regarding the termination of 
funds or remedies. I would just have the same question, whether 
you concur that H.R. 5490 does and should provide for institution- 
wi4e coverage but again in laymen's terms, but program-specific 
enforcement. 

Is that your understanding of it? Do you believe that by passing 
H.B. 5490 we would nevertheless limit the remedy for fund termi- 
nation to that program which is outside oiF compliance or would we 
expand something beyond that? 

Mr. Gerry. Mr. Bartlett, I think the answer to your question~I 
agree with the first point you made which is as I read H.R, 5490 
you would clearly have a different basis for the initial jurisdiction- 
al reach and fund termination. So I agree with that. 

So I think — I think whethar the way in which you go about pick- 
ing the funds or determining v/hich funds should be terminated 
might be closer to what Mr. Rhinelander aj^ I read the legislation, 
talkedttabout as far as the so-called infection theory, that is the 
funds tnat would be terminated would be those funds which are in 
one way or another supporting the unlawful discrimination. 

So I think that the reason I am hesitating is that the word *'pro- 
gram'* is a word that is susceptible to so many different meai^ings. 
Sc^metimes it is an organizational division. Sometimes it is a finan- 
cial aid category. 

So I am trying to in answering your question, I think to say- 
descriptively any Federal funds that would support directly or indi- 
rectly the unlawful practice would be those funds which could h'^ 
terminiated. That is—not sill funds but the funds that were direci. 
or indirectly supporting the <ttnlawful practice. 

Mr. Bartlett. Let me^ stop you at that point and..^ Mr. Rhine- 
lander to respond after that, do you believe the bill would be 
helped or not by specifically stating— that is a very good, descrip- 
tion by the way, that is that to be able to terminate all those funds 
which contribute to the unlawful practice— do you think the bill 
would be helped by being more specific with respect to congression- 
al intent for the statute or do you believe the bill says that now? 

Mr. Gerry. Mr. Bartlett, I think every administration up to this 
one has actually interpreted the statutes that way consistently. I 
think that since the legislative record here seems to be clear that 
what Congress is intending is to put back in place what has al- 
ready been in place, that I think the present langua^te would do 
that and I think th^t the problem with clarification—this is just 
my experience in both from drafting legislation as well as trying to 
interpret it— is that I am not sure you can ^et much clearer than 
the way bill is worded without getting mto other anticipated 
problems. 

I would rather stick with— I think there has been a rationale 
way of doing this up to the present. 
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Mr, Bartlett. To furthei' pursue that, Sometimes committees 
find ingenious ways if the;^ cannot figure a to write it in the 
statute, we write it -in '."/hat is called the committee report. Would 
you think some sort of language with regard to> that it is our 
intent to reinstate prior to Grove City, that that is th^ congression- 
al intent aftd not do more or less, do you think that woU|d be some- 
thing that would be in order? \ 

Mr. Rhinelander. ,I think it would be. As I said I hsve not 
talked to any sponsors or staff about the intent of the sponsors of 
the legislation. My reading of the bill and of the Supreme (5)urt eases 
was— led me to the conclusion that that was the intent, to put Ih^e 
law back where many people had assumed it was before the Suprem 
Court spoke in the Grove City case. I think that would, be very 
helpful, too, if that were stated explicitly rather than move to 
additional statutory language where it gets very difficult to draft. 

Mr. Bartlett. I think the gentleman is correct. As far as I have 
been able to tell in talking with sponsors, that is the intent. It is 
my concern that -sometimes congressional intent changes some- 
times retroactively and I think it would be helpful to nail down 
that the language in here reflects the intent that all of the spon- 
sors and the witnesses discussed today in this set of hearings. 

Mr. Rhinelander. Let me just comment. I think it is always 
helpful to have clear congressional intent expressed before the leg- 
islation is passed. Title IX was really quite an extraordinary piece 
of legislation because after it was passed in 1972 we had statements 
coming into the record after the fact as to what intent was and the 
courts have generally said that is not pei*Suasive and when some of 
the questions came up in the Girl Scouts and Bov Scouts we took 
the position I think properly that Congress should* in fact enact ad- 
ditional pieces of legislation, congressional intent after the fact to 
exclude something is not persuasive and it will not persuade the ' 
courts by. and large. ' 

So it is helpful to have a clear statement as the legislation moves 
through the congressional process as to what the overall intent 
was. 

Mr. Gerry. I would simply agree. I, it is my understanding that 
that is the intent and I don't see anything— I think it seems com- 
pletely appropriate to put that in the legislative history. 

I think that that is much preferable to trying to do anything 
with the language because I think that up until Mr. Reynolds and 
the Supreme Court recent decision there was a consistent and ra- 
tionale understanding of what That phrase meant and by putting 
that in the legislative history you would restore that, because I 
think it worked welk 

Mr, Bartlett. Perhaps in the committee, the joint subcommit- 
tees can come up with appropriate language like that and we 
might use your help. 

Let me ask you another question on a different subject than the 
coverage. Is it your understanding that a finding of intent to dis- 
criminate is required under H.R. 5490 prior to fund termination, or 
is it just simply the result that would have to be found? 

Mr. Rhinelander. I don't believe— I had not thought of that 
question explicitly before. The failure to find the assurance which 
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was the issue before the Supreme Court in the Grove City case, I 
don't know what the motivation or inttnt of the college was in that 
particular case. But it was our understanding back in 1973-75 that 
the failure to file or sign that kind of assurance in and of itself was 
sufficient for the Department to move to terminate funds, regard- 
less of what the intent of the school was. 

Mr. Bartlett. I am not sure I underst&nd what you mean by 
failure to sign the assurance. 

Mr. Rhinelander. There is a lot of case law and some statutes 
specifically deal with intent as opposed to the effect. In this case, I 
think, whatever the intent of the school was in terms of not signing 
the assurance, the failure to sign it it seems to me is sufficient for^ 
enforcement purposes here. 

Mr. Bartlett. Could you clarify or elaborate on what you mean 
by failure to file the assurance? 

Mr. Rhinelander. Under title IX there is a requirement that the 
recipient file an assurance that it will not discriminate consistent 
with title VI. I think they probably have it in title VI, IX, 504, et 
cetera. That js a requirement prior "to eligibility for Federal fund- 
ing. 

Mr. Bartlett. So under that even though the mstitution was not 
in ariy way found to be in a discriminatory practice, failure to file 
that form was grounds to move against them? ^ 

Mr. Rhinelander. The actual practice of the school vfji dont 
have to go to if they in fact failed to file that kind of paper. 

Mr. Oerry. There is a similar provision in the General Elducation 
Provisions Act in which Congress has imposed as a precondition to 
the receipt of formula grant funds, a promise not to discriminate 
which is really analogous to this. So it is really a-condition, almost 
contractual condition between the Federal Government and the 

As far as the intent question, I don't think H.R. 5490 as I read it 
has any impact at all on the question of a standard for determina- 
tion of what is unlawful discrimination and what is not. I don t 
read anything in it that would affect that. 

I assume that the most recent case, and that is the Guardians 
case in which the Supreme Court basically established— the Su- 
preme Court recognized the ability of an administrative agency to 
establish regulations Which call for a more or less results test. I 
think this legislation would leave that untouched. 

Mr. Bartlett Two specific questions on title IX. You referred to 
curriculum, I believe. Would H.R. 5490 in any w^y expand title IX 
to curriculum? . ^ * . . , . , , . i 

Mr. Rhinelander. No, it would go back, I think it would simply 
provide the statutory base that was there in the first instance. 

Mr; Bartlett. And that does not include curriculum? ^ 

Mr. Rhinelander. It was our judgment at the time and ^ 
looked at the title VI experience and as I recall it— let me sli^ss 
this was 10 years ago so my memory is not necessarily as sharp as 
it could be— in the enforcement of title \t neither the courts nor 
the review process had moved into the curricul\im area, at least to 
any great extent. It was our bases basecTon that review it was our 
judgment that it was Clearly legally .permissible to exclude cover- 
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age of curriculum from title IX. In fact, moving into the curricu- 
lum area does begin to get into first amendment questions 

bo the judgment at the time was that it was legally permissible 
to exclude it. There was no nothing that Congress had passed 
saymg you must exclude it. It is conceivable that the Department 
could open up the rulemaking process and do it again. Things like 
that have happened in the past and if Congress disagreed in the 
past in certain areas have made quick their conclusions. 

Mr. Bartlett. You argue that H.R. 5490 does not reflect Con- 
gress disagreement. 

Mr. Rhinelander. Not with excluding. 

Mr. Gerry. When Mr. Rhinelander talks about curriculum, I 
think what you are talking about is the content of particular mate- 
rials, because It does reach the availability and access to general 
Curriculum. We are talking about specifics. 

Mr. Bartlett. One other question: Does H.R. 5490, in your opin- 
ion, reach any entities other than educational institutions? 
. ^9,6s .*t expand title IX to other institutions besides educational 
institutions? 

Mr. Gerry. I don't think as I read it— let me get the statute out. 

1 think It talks about educational activity which is the language 
from title IX. There are, of course,' institutions that conduct educa- 
tional activities that are not educational institutions. They were al- 
ready reached under title IX. So it is an educational activity, not 
the institution. ^ 

I think H.R. 5490 leaves things as they are, as I understand. It 
would include some institutions that are not traditionally called 
educational institutions. 

Mr. Bartlett. But no more than we have now. 

Mr. Gerry. Right. 

Mr. Rhinelander. I agree. I understand it leaves things where 
they were and the coverage was broader than educational institu- 
tions, really where educational program funds went, some of€hich 
^ Institutions which were not classic educational institutions 

Mr. Bartlett. Thank you for your patience. Thank you to the 
witnesses. 

Mr. Edwards. Thank you, Mr. Bartlett. 

Mr. Gerry, last week we heard testimony from officials of private 
colleges who said that because of the Grove City decision, a number 
of colleges may opt to refuse to accept BEOG students. 

IS this likely to happen, and if it does, will minority and women 
students be denied access to these colleges? 

Mr. Gerry. Mr. Chairman, I guess it has been about 20 years 
since I probably first heard that, I guess you could call it, predic- 
tion/threat. 

I grew up around a private college, not a small one, in northern 
CaUtornia, and I guess when I, first heard it, it was in the context of 
Bob Jones, the terminated higher education institution which oc- 
cujrred about my time at arriving at HEW. I thought, in fact, that 
thftre might be some practical and reliable .wisdom in that predic- 
tion. 

I have come over the years to talk to a lot of private higher edu- 
cation people, and I have found them perturbed and annoyed, as I 
have so many other people, by Federal regulations and require- 
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ments, but I don't believe that there are any significant bodies of • 
higher education administrators in the private school area who are 
going to t:blk away the financial opportunities for support to stu- 
dents in order to not comply with some fairly straightforward— al- 
though perhaps burdensome— Eequirements^ a^^ 
' undertha Federal cm! ri - . ^ 

So I don't think, Mr. Chairman, that there is any more likelihood 
that that will happen now than there was in 1964 or 1974. And I 
think that the issue, unfortunately, has been demagogued by a few 
pe(iple who have chosen to build their academic reputations— or 
maybe not academic, higher educatiim reputations— on setting up 
what I think are strawmen struggles^ver signed simple pieces of 
paper, assurances} whereas, people who in gopd conscience are con- 
cerned about the proper relationship betweert*Government and pri- 
vate higher education have recognized that Congress has made a 
judgment with respect to that balance and have moved on to pro- 
. vide equal educational opportunity and have gone along with regu- 
lations which, in the abstract, they may not have totally agreed 
with. > 
I think that is where we are, for the most part. 
Mr. Edwards. I thaiUc you. 
Mr. Rhinelander, wduld you agree with that? 
Mr. Rhinplander. Yes, I do, Mr. Chairman. 
Ml*! Chairman, let me add one further point. I come from an^aca- 
demic family and I think all of you all understand the academics 
geaerally take exception to Federal intrusion into their institu- 
tions. But it is clear Congress has the power to put conditions on 
Federal funds. % , 

There is an enormous need for funds now among small, private 
colleges, so I would think it would be just a handful at most that 
would in fact follow through with any such threat. 

I would also ^oint out that to the extent that the schools are tax 
exempt under the Internal Revenue Code, which presumably they 
are, there are also now conditions under the IRS regulations, in 
terms of a nondiscriminatory policy. 

So I think unless they are also going to give up their tax-exempt 
status, which would deprive them of the power to get funds from 
individuals of one kind or another, I think the likelihood of any sig- 
nificant nufnber of schools doing this is really, very minimal. 

Mr. Edwards. Well, my last question, Mr. Gerry* would be, what 
about a large institution getting considerable Federal funds from 
one department or another with a lot of disadvantaged students 
and in one department there is discrimination and all the funds 
under title IX or whatever are cut off and all these minority stu- 
dents and disadvantaged students are' not going to be able to go to 
college any more? ^ 

Mr. Gerry. Well, Mr. Chairman, that has also been something 
that I have been^ dealing with; that argument has kind of been 
around the civil rights program for a long time, since its creation, I 
think. It has always been a difficult one for all administrators of 
the office for civil rights to deal with. 

Personally, I believe that there is discretion and I think there is 
discretion under this legislation with respect to fund cUtoff sanc- 
tions. When I was at HEW* I was involved in, the count now I 
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think is 65 administrative enforcement proceedings, and in each I 
thmk there was a careful, thoughtful examinatioiLof-what funds- 
-^ppropr4ateiy should be the subject orthe termination proceeding. 
1 happen to be a strong believer in judicial enforcem^t of these 
civil rights laws and, as Mr. Rhinelander mentioned earlier, it is 
one of the sanctions that is available. 

I think in cases where (^e cannot make a rational judgment 
about the termination sanction— in other words, where the effect of 
the termination would be so catastrophic and where the likelihood 
of— and negotiation is always a realistic part of this— what you 
start out with and what you expect to have in the long run is some- 
what different. Fund cutoff is an important part of negotiation, 
threat of fund cutoff. I don't want to erode that. 

But in cases where you would have a catastrophic effect or where 
you can t make the judgments, I think there should be judicial en- 
forcement. I think that the equitable relief available by or as a 
result of suits by the Department of Justice ought to become more 
and more a way of enforcing particulary systemic discrimination. 

I started out .is Leon Panetta's executive assistant in 1969 in th6 
office for civil rights apd I was sort of the end of the first era of 
enforcement where the cases were relatively simple and straight- 
forward, but as the cases grew in complexity— and title IX and 504 
cases often do— the kind of enforcement we believe we need is cor- 
rective, not just punative. 

I think I would like to see, frankly, the Department of Justice 
take a much bigger rOle in the active enforcement of cases after 
they have been developed by the agencies. I think the present ad- 
ministration has had a great deal of reluctance to do that. 

St)me people see it as judicial activism. I would see it as selectivi- 
ty among the cases when you have cases such as the one you de- 
scribed. 

I would hope the Congress may have an opportunity to really 
look at that issue of judicial enforcement and the extent to which 
it is used and when it is used. 

Mr. Edwards. Thank you. »^ 

Do you agree, Mr. Rhinelander? 

Mr. Rhinelander. Yes, I do, Mr. Chairman. I think it is terribly 
important to stress, and, as I pointed out in my oral remarks and my 
statement goes into it further, there are three remedies under title 
IX of the Civil Rights Act, two Government remedies. One is fund 
termination; the other is the reference to the Department of Justice 
for appi opriate legal action. 

There is no doubt that fund termination is a Draconian remedy. 
It can harm, in individual cases, those groups who are intended to 
be the beneficiaries of particular programs, and ifl those ca^s, in- 
junctive relief is clearly more appropriate than fund termination. 

But the statute provides for both of those remedies and I think it . 
is a question of enforcement policy rather than anything wrong 
with the statute. The statute clearly permits the Government to go 
either way. 

I woald certainly agree with Mr. Gerry, I think the court en- 
forcement at times is a better remedy and should be used more. 
Mr. Edwards. Thank you. 
Mr. Bartlett. 
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Mr. Bartlett. If I could Qbtaia jiist a^bit-of time^ t^foUow up-on 
tKaTquestibn. 

One of the complaints we hear about in enforcement activity is 
often fund termination is threatenpd^ and not effectuated, but 
threatened without benefit of a court proceeding. 

Would you encourage a change in the underlying statutes that 
would require the court proceeding or is that what is happening 
now? How is fund termination accomplished? Can it be accom- 
plished without court action? 

Mr. Rhinelander. Marty is much more expert than I, but the 
fund termination involves three stages. There is an administrative 
hearing, so nothing is done without a hearing. I think that is the 
iniportant point to make first. 

There is a review process within the administrative chain, and 
then finally there is an appellate review in the Federal 6ourts of 
appeals. But the most important fact is that it be done only after a 
rather long process. , 

So in one case, yes, it is a hearing in Federal court at the begin- 
ning and in another case, the hearing is an administrative hearing. 
But in both cases, there is a hearing before the final actionL^is 
taken whetner it is fund termination or a judicial decree by the 
court. 

Mr. Bartlett. The hearing is administrative in nature? 
Mr. Rhinelander. Yes. 

Mr. Gerry. It is a three— maybe I can give you a specific exam- 
ple. 

Take Grove City. If you went through the administrative hearing 
route, you would have first a hearing in the Department of Educa- 
tion by an administrative law judge appointed by the Secretary, 
Secretary Bell. 

Then there is a review procedure called the reviewing authority, 
which is a group of individuals appointed by the Secretary as well 
to rewew cases. vSo they would then review the case. 

Then it is discretionary as far as an appeal to Secretary Bell. He in 
turn can review the case. 

Then there is a right of appeal to the Court of Appeals for the 
District of Columbia circuit, and they can review it. 

Mr. Bartlett. The recipient has to make that appeal? 

Mr. Gerry. Yes, the losing party has the right to appeal The 
Secretary would not make an ajppeal, I guess wouldn't be a losing 
party in the decision in which he was the' decisionmaker but nor- 
mally it would be the recipient. 

If the Secretary was out of the process, which in some depart- 
ments is the case, that might happen. So you would have four hear- 
ivijs before you got to fund termination itself. 

In the court of appeals review, the entire administrative record 
would be befota the cjurt and it would be suWect to the Adminis* 
trative Procedures Act, which all those heaiws are, so you have a 
fairly exhaustive and time-consuming process for termination. 

Mr. Bartlhot. If after you walk through the process and it is to- 
tally an administrative process, but nevertheless ^ an appointee of 
the Secretaryc-the executive branch— and the administrative proc- 
ess makes the decision to terminate funds. You are saying then the 
recipient may appeal to the court of appeals. 
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Mr. Gerry. Federal Court of Aopeals for the District of Colum- 
bia. 

Mr. Bartlett. And the funds continue to flow while the proce- 
dure is underway. 
Mr. Gerry. Yes. , » 

Mr. Bartlett. If. the recipient loses in the final judicial 

Mr. Gerry. He has the right of appeal to the Supreme Court' 
from that. 

Mr. Bartlett. Does he have to pay back money gotten in the 
meantime? . 
Mr. Gerry. No. 

Mr. Bartlett. So all the money during the appeals he got he is 
not required to pay back„he would keep? 

Mr. Gerry. That is correct. In other Vords, you don't have— I am 
distinguishing this because it may be confusing from the audit ex- 
ception process, which is another whole issue. 

But in the civil rights enforcement procedure up to the point of 
actual termination, in other words, the filing of the final notice 
with the Congress, which is the last thing you do prior to the ter- 
mination, all of that money coming m is ^lawfully** being received 
by the recipient betause there hasn't been a final determination— 
'lawfully'* in quotes— there is no requirement to pay that money 
back. Termination is prospective. 

Mr. Edwards. We welcome the gentleman from Illinois, Mr. Er- 
lenborn. 

Do you have any questions? ^ 
Mr. Erjjenborn. No, Mr. Chairman, no questions. After having 
gotten here after all the testimony, I am not prepared to ask ques- 
tions. 

Mr. Edwards. That is the first time you. have, not been prepared 
in my recollection. 

But we thank the witnesses for a very excellent session. 

The subcommittee will recess now until 1 p.m. this afternoon. We 
have another panel of witnesses. 

[Whereupon, at 11:28 a.m., the joint committees recessed, to re- 
convene at 1 p.m., this same day.] 

Mr. Ed.wards. The subcommittees will come to order. 

We are meeting on-H.R. 5490, the Civil Rights Act of 1984. The 
hearing is being held jointly by the Committee on Education and 
Labor and the Committee on the Judiciary, the Subcommittee on- ' 
Civil and Constitutional Rights. 

Our panel for 'this afternoon will be our friends of many years, 
the very distinguished executive director of the ACLU in New 
York, Mr. Ira Glasser, and Mr. Julius L. Chambers, who is presi- 
dent of the I'.egal Defense and Education Fund in Charlotte, NC. 

The two witnesses can proceed to the witness table. 

Without objection, both of the full statements will be made a 
part of the record. 

I believe, Mr. Glasser, you will testify first. Mr. Glasser, we wel- 
come you. 
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' STATER^EJif OP IRA GLASSpR, EXECUTIVE DIRECTOR. 
; AMERICAN CIVIL UBIETIES UNION 

Mr. Glass6r. Thank you, Mr. Chairman. 
' Mr. Edward^. You may proceed. 

Mr. GLA6SER; Th^nk you, Mr. Chairman. I am, of course, delight- 
ed to have this Opportunity to express the American Civil Liberties 
Union- 3 deep commitment to the enactment of H.R. 5490^ the Civjl 
Rights Act of •1984.*Thi9^1egi8lation is an opportunity for Congress 
to reinforce and i^^affirm the Nation's fidelity to equality of oppor- 
tunity and -treatment, unfettered by discrimination based on race, 
national origin, sex, hdhdicap or age. 

. Of course, you know, H.R. 5490 y/ill restore title IX of the 
Education Amendments of 1972, and the' related laws addressed by 
the bill— title VI of the 1964 Civil Rights Act, section 504 of the Re- 
habilitation Act*'9f 1973 and the Age Discrimination Act of 1975, to 
the scope and strength whieh^eder^l agency officials and numer- 
ous Fedora! CQurts assumed" thfe^ had for many years. ^ 

The legislation resp^inds •effectively $nd narrowly 'to tfie liniita- 
tions (fti these lawS' imposed by ^he Supreme Courtis decision in 
Grove City College V* Bell that tne/pfohibiti3h in title IX on sex dis- 
criminatipn in federally assisted education programs api)lies only 
to the particular educational "program or activity'* receiving the' 
t^ederal funds. 

We want to emphasize tl^at H.R. 5490 is not just an affirmation ^ 
of the prevailing interpretation before the Grove City decision. It is 
in Qur\view alpo'reflective bf the only correct view if these lawrf aref 
to be as .^ftecti^ve as -originally intended, and as they have func- 
tioned. It is appropriate and necessary for this Congress to make 
clear that the prohibitions against discrimination with the support 
of Federal money extend to the recipients of that money without^ 
prior proctf that a particular portion of the funds went to a particu- 
lar component of the recii^ent's activities. 

If that were the law and if that is allowed to prevail, the complex 
factual inquiries that would be required before agencies could In- 
vestigate complaints or lawsuits and before those lawsiUts could be 
filed would slow enforcement iflown so completely that we could see 
a return to the days of undetected and uncorrected discrimination 
that existed before the passage of these laws. 

Today 1 think we all agree that effective" enforcement of the laws 
is needed more than ever. Federafassistance triggering coverage 
by these laws involves billions of dollars. There are mor^ thfin 
3,000 postsecondary education institutions l*ecelving Federal fund- 
ing. The number of medicare provider hospitals exceeds 6,000. 
There are tl^ousands of non-Tederal Government and private agen- 
cies which are receiving Federal funds each j^car. We must ensure * 
that they do not abufee this money by engaging in discrimination. 

We do not need here to revisit the debate about why those laws 
were passed, some of them as long as 20 years ago, or why they are 
still needed today. The most important task is to look forward and 
recognize • hat if this Nation is to prohibit future discriminatory 
uses of Federal funds, this legislation is essential. . ^ 

I want flo commeftt on another concern of the ACLU that -is in- 
volved heije. And that is the concern that this legislation might ar- 
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guably invade the right of private organizations to operate free 
from Federal Government interference, Some have expressed the 
concern that titje VI and the other statutes derived from this legis- 
lation would ehdanger those rights, We wart to address this con- 
cern briefly, because it relates directly to the concerns of the 
ACLU. If we believed that theSe laws presented a serious threat of 
improper governmental intrusion into private rights, we would 
have to question the wisdom of H.R. 5490. However, I want to take 
this opportunity to state, without hesitation, that the nondiscrim- 
ination provisions which will be restored to their intendej vitality 
by H.R. 5490 pose no genuine threat to the appropriate exercise of 
private rights. ^ 

We have reviewed this issue fully in the past as well, as in the 
light of this legislation, in light of our regard for the. rights of pri- 
vate associations and organizations. Our conclusions are reflected* 
in a policy statement which is precisely on point. It says: 

Private associations and organizations, as such, lie beyond the legitimate concern 
of the State and are constitutionally protected against Government interference. • 
1 he freedom of association, as well as thought, speech, relidon, the press, and peli- 
tion, guaranteed by the first amendment, insulates indivicuals in these private ac- 
tivities. Private organizations may «arry on some activities that would be unconsti- 
tutional If sponsored by the Government or its agencies. Their right to do so is not 
absolute, however. Under [some] circumstances any purposes, policies, and practices 
of private organizations which violate constitutional standards should become subject 
to governmental scrutiny* 

Djsprimination on the basis of race, sex, religion, or national origin is impermissi- 
ble^ahd should be prohibited by laws in private organizations— cultural, educational, 
serial service, et cetera— that receive public si^port of any kind: that perform an 
ofncial or quasi-official function; or that exclude persons subjected to such discrimi- 
natior) from access to fundamental rights or the opportunity to participate in the 
political or social life of the community. 

This policy statement and similar ones addressing ^handicap and 
age discrimintion are at the heart of the ACLU's support for these 
laws and central to our belief that this corrective legislation must 
be enacted. 

Another concern has to do with the possible overbreadth of funds 
termination. Because these laws expressly permit funds termina- 
tion as one enforcement option, we know some people may fear 
that H.K. 5490 could ^danger funding for valuable programs 
which serve the very groups intended to be protected by our. non- 
discrimination laws. We have considered this concern, and are fully 
satisfied that these statutes have not and will not be the means by 
which such programs and opportunities for women, minorities, the 
elderly, and disabled persons will be limited, A few statistics about 
how these statutes have been used in the past illustrate why this 
concern is not warranted: 

No funds have ever been terminated as a result of enforcement 
actions under title IX or the Age Discrimination Act, 

The only funds termination order under section 504 occurred 
when a Federal district court, on its own initiative, ordered funds 
to be cut off from a major teaching hospital v.hich had refused to 
let thej?ederal Department of Health and Human Services conduct 
an investigation of 6 section 504 complaint. That order has not - 
gone into effect because it is under review by a Federal appeals 
court. The Department itself has never terminated funds because 
of a section 504 violation. 
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Under title VI, funds teritiination has occurred only once since 
1972. Before then, it was used 220 times, most of those involving 
local, unsegregated school^ districts. 

Five higher educational institutions were affected and 18 health 
and other facilities. 

4 These figures are particularly significant when we recall that 
over 15,000 local school districts receive Federal funds a^yd are 
therefore covered bv all 4 statutes; 

More than 10,000 medical facilities across the country are cov- 
ered by title VI, section 504 and the Age Discrimination Act, and 
the educational programs they offer are also covered by title IX; 

There are over 3,000 institutions of higher education in this 
country, including over 1,400 public ones, virtually all of which re- 
ceived Federal funds; 

^ More than two-thirds of the private institutions receive direct 
Federal funds. 

In short, the vast number of covered institutions and the very 
small number of funds terminations over a 20-year period" shbw 
that, this provision has been seldom used and certainly has never 
been abused. # 

To raise the obstacles which would have to be jumped before you 
can even get in and investigate, which is whaft the Grove City deci- 
sion does, would in our view effectively forestall the kind of en- 
forcement we need to continue to ensure. 

My final concern about congressional deliberations on this legis- * 
lation has to* do with the possibility that this bill will be used as a 
vehicle for a wide variety of amendments, directed either at the 
' limited purpose of the legislatidh or other social policy and legal 
issues which may be germane to it. 

The ACLU shares the commitment of the sponsors of this legisla- 
tion and ine dozens of organisations supporting it to oppose all 
amendments during committee consideration, and on the floors of 
the House and Senate. While we as an organization resist efforts to 
restrict the free flow of deliberation and amendments during the 
legisktkf^e process, this is an instance where amendments clearly 
would destroy the legislation. This is so for two reasons. * 

First, and most importantly, the supporters of this proposal are 
bound by one goal— to address the damaging effects of the Grove 
City College decision. The long bipartisan lists of cosponsors in the 
House and Senate and the wide range of supporting organizations 
have agreed to put aside other goals in order to achieve the single 
one this bill addresses. I am sure some groups share our belief that 
sax discrimination should be prohibited generally, and not just in 
education. Others, I know, would like to see these statutes clarified 
to improve enforcement. Home Members of Congress or the Senate 
may favor amendments on abortion, busing, the intent standard of 

Eroof for civil rights violations, or what has been called the ' Baby 
joe'' question dealing with the rights of newborns. 
This legislation is doomed if it is used by Congress to address 
these issues or any others except the effects of the Grove City deci- 
sion. The strength of the coalition which supports H.R. 5490 ^d S. 
2568 is founded on our mutual agreement to stand together in 
favor of this bill and against all efforts to change it. 
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Second, the realities of the fegislative calendar, as you are acute- 
ly aware, dictate speedy action. Our organization, like so ipany 
others is prepared to devote massive resources of staff time and 
community support to the effort, but none of us can halt the legis- 
ative clock. I #irge you to make every possible effort to move this 
legislation-'^juickly. Amendments will only consume time and time 
is the thing we have the least of. 

iir? u."™ fearful of what may happen if this legislative effort fails. 
Within days of the Grove City College decision, several events oc- 
curred which made clear that if Congress did not act, the protec- 
tions for women, minority group members, the disabled and the 
elderly would dwindle further away. Administration Officials indi- 
cated they intend to apply the restrictive Grove City ruling, though 
technically limited to title IX, to the other States for enforcement 
purposes. Certain enforcement actions then pending were dropped 
on the grounds that they no longer were appropriate under title 

Some colleges began to question whether they still wojild be 
under the same obligations with respect to nondiscrimination in 
their athletic programs. And surely, enforcement officials in every 
region of the country are now confused abut the scope of their au-' 
thority to investigate allegations of discrimination under .^ach of 
these laws. 

This legislation is urgently needed as a matter of law and policy. 
It IS fully consistent with our national commitment tcr^social jus- 
tice. I urge there jpmmittees and the Congress as a whole to act on 
it as quickly as pttsible. 

Thank you for the opportunity to share the views of the ACLU 
on this important matter. I will be glad tot answer any questions 
you may have. 

Mr. Edwards. Thank you very much, Mr. Glasser. 

[Prepared statement of Ira Glasser follows:] 

Prepared Statement of Ira Glasser, Executive Director. American Civil 

Liberties Union 

^,Mr,9»^^'*;"^^?; 1 delighted to have this opportunity to express the American 
Civil Liberties Union s deep commitment to the enactment of H.R. 5490, the Civil 
Kights Act of 1984. This legislation is an opportunity for Congress to reinforce and 
reaffirm the nation s fidelity to equality of opportunity and treatment, unfettered 
by discrimination based on race^ national origin, sex, handicap or age, 
V ^'^^ ACLU IS a nonpartisan, nationwide organization of more than 250,000 mem- 
bers, are dedicated to the advancement of individual rights, particularly those 
guaranteed in the Bill of Rights of our federal Constitution. We also represent in 
court those seeking to secure the rights protected by our civil rights statutes. We 
participate actively in efforts to protect those statutes from regulatory or adminis- 
trative encroachnjjpnt, undue judicial limitations and harmful legislative modifica- 
tion. Whenever appropriate we are also vigorous advocates of improvements to 
those aws. In H.R. 5490 we have an opportunity to engage in each of these roles, for 
the bill is both a reaction to a regrettable judicial development and an opportunity 
for Congress to move affirmatively to return essential statutory protections to their 
intended strength. 

H.R. 5490 will restore Title IX of the Education Amendments of 1972, and the re- 
lated laws addressed by the bill^Tifle VI of thn 1964 Civil Rights Act. Section 504 
of the Rehabilitation Act of 1973 and th^e Discrimination Act of 1975, to the scope 
and strength which federal agency officiftls and numerous federal courts assumed 
they had for mapy years. The leglslatidii responds effectively and narrowly to the 
limitations on these laws Imposed by the Supreme Court's decision in Grove Clh 
ColteMe v. Bell that the prohibition in Title IX on say discrimination in federally ' 
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. > assisted education programs applies only to the particular educational '^program or 
activity receiving the federal funds. 

We want to emphasize that H.K. 5490 is not just^an affirmation of the prevailing 
interpretation before the Grom City decision. It also reflects the only correct view if 
these laws are to be as effective as originally intended. It is appropriate and neces- 
sary for this Congress to make clear that the prohibitions against discrinunation 
with suppoii of federal money extend to the recipients of that money, without prior 
proof that a particular portion of the funds went to a particular component of the 
recipient's activities. The complex factual inquiries that would be required before 
agencies could investigate complaints or lawsuits could be filed would slow enforce- 
ment down 80 completely that we could see a return to the days of undetected and 
uncorrected discrimination that existed before the passage of these laws: For exam- 
ple. 

''Between 1946 and 1962, $36.0 million in federal funds went to racially segregated 
medical facilities. • * 

•In 1968 HEW gave more than $686,000,000 of financial assistance to 102 medical 

schools. That same year wom_en made up ll%„Qf totaLapplicanta to-medical-Behools 

and-onljc 9.7%''orthe"totalliamTttees. 

''Before the enactment of Section 504. few colleges ahd universities in the country 
were accessible to disabled students. This inaccessibilty, combined with prejudicial 
attitudes, barred participation by disabled persons to many institutions of higher 
education which received federal funds. , # 

"In 1975 older persons accounted for 15% of the service area population where 
federally-assisted community mental health centers are located but represented 
only 4 percent of the centers participants.'* 

Today, effective enforcement of the laws is needed more than ever. Federal assist- * 
ance tricifering coverage by these laws involves billions of dollars. There are more 
than 8,000 postsecondary education institutions receiving federal funding. The 
number of medicare provider hospitals exceeds 6.000. There are thousands of non- 
federal government and private agencies whiclf are receiving federal funa^»>.each 
year. We must ensure that they do not abuse this money by engaging i A discrimina- 
tion. 

As Congress considers this legislation, it is helpful to look back and assess the 
value of these laws and how they have worked in the past. But the most important 
task is to took forward and recognize that if this nation is to prohibit future 
discriminatory uses of federal funds, this legislation is essential. 

THE HlSTOHtCAL NEED rOK LAWS T6 PROHIBIT FEDERALLY FUNDED DISCRlMt NATION 

The laws M.R. 5490 addresses reflect the maturation of this nation^s consensus 
against the federal support of discrimination. That consensus focussed primarily at 
first on race-based discrimination, but ^ew to cover sex, handicap and age discrimi- 
nation as well. Title VI has its foundation in the bitter attd shameful history of race 
segregation which, unfortunately, did not go away after the Supreme Couii;*s deci- 
sion So years ago in the first Brown v. Board of Education decision. On the con- 
trary» segregation persisted throughout the South in the public schools right up 
until the time tKe 1964 Civil Rights Act was passed. Who can doubt that without 
the passage of the 1964 Act, segregated school systems would have persisted in huge 
numbers, perhaps until today? 

Prior to the passage of Title IX in 1972 it was common practice to deny women 
admission to professional schools, exclude women and girls *from vocational educa- 
tion opportunil'ies and restrict female access to athletic competitions. All of these 
discriminatory practices were legal and supported by taxpayer money in the form of 
federal financial assistance to providers of education. Title iX has served as the cat* 
alyst in gaining equality of treatment for women and girls in schools and colleges 
throughout the nation. 

The passage m Section 504 of the Rehabilitation Act of 1978 and later amend- 
ments clarifying the reach of the law were an important step in our national recog* 
nition of the jneed to address widespread discrimination based on handicap: handi- 
capped childt?n are too often denied the educational recreational, athletic and ex^ 
tracurricular activities provided for non handicapped students; architectural barriers 
in school buildings sometimes prevent appropriate educational placements; prejU' 
dices frequently operate to eliminate handicapped Job applicants from the hiring 
process without regard to the applicants' ability to perform the Jobs in questions; 
architectural obstc^les often make public transportation systems inaccessible for 
many disabled persons. These are Just a few of the areas of daily life in which dis* 
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crimination haa occurred too often in the past and Section 504 says may not be sud- 
ported with federal funds. ^ 

The Age of Discrimination Act was passed in 1975 and strengthened in 1978 be^ 
cause of the extensive evidence that discrimination on the baste of age is widespread 
m^such areas as menta and physical health care, adult education and vocational 
rehabilitation. The problem is most acute for persons over the age of 65, but it can 
afTec, people of almost any age. For example, a 3tudy done in the mid*'70s indicated 
t«at one quarter ot the medical schools surveyed use agfe criteria in admissions deci- 
sions. 

Without the requirement in these laws that recipients of federal assistance either 
ceftse discrimination or lose the federal money, that money could continue to sup- 
port discrimination. This alternative is unacceptable social (wlicy for a pluralistic 
democracy I ke ours. Moreover, with respect to discrimihation based on race it is 
also unconstitutional. 

ANTI-DISCRIMINATION LAWS AND THE RIGHTS^OF PRIVATE QBQANIZATIONS 



There are some who are concerned that Title VI and the other statutes derived 
from It, are a danger to the right of private organiiJations to operate free from feder- 
al government interference. I wish to address this concern briefly because it relates 
so directly to the concerns of the ACLU. If we believed that these laws presented a 
serious threat of governmental intrusion into private rights, we would have to ques- 
tion the wisdom of H.R. 6490. 

1 can and do state without hesitation, that the nondiscrimination provisions which 
will be restored to their intended vitalitv by H.R. 5490 pose no genuine threat to the 
appropriate excercise of private rights. have reviewed this issue fully in the past 
-in haht of our regard for the rights of private association f.nd organizations. Our 
conclusions are reflect^ in a policy statement which is prf cisely on point. It says* 
P.ivate associations and^ organisations, as such, lie beyorJ the legitimate concern 
of the sta(« and are constitutionally protected against gov rnment interference. The 
freedom of association, as well as thought, speech, religici, the press, and petition, 
guaranteed by the First Amendment, insulate individuals in thesd private activi- 
ties. Private organizations may carry on some activities that would be unconstitu* 
tional if sponsored by tlie government or its agencies. Their right to do so is not 
absolute, however. Under fsome] circumstances any purposes, poficies, and practices 
of private organisations which violate constitutional standards should become sub^ 
ject to governmental scrutiny. 

"Discrimination on the basis of race, sex religion, or nationa^ origin is impermissi* 
ble and should be prohibited by laws in private organizations— cultural, educational, 
social service, eU^.— that receive public support of any kind; that perform an official 
or guasi^ofRcal function; or that exclude persons subjected to such discrimination 
from access to fundamental rights or the opportunity to participate in the political 
or social life of the community? 

This policy (Statement and similar ones addressing handicap and age discrimina* 
Won are at the heart of the ACLU*s support for these laws and central to our belief 
that this corrective legislation must fte enacted. 

l-^UNDS TERMINATION AS A REMEDY FOR OlSCRIMiNATtON 

Because these laws expressly permit funds termination as one enforcement 
option, we kjiow some people may fear that H.R. 6490 could endanger funding for 
Valuable programs which serve the very groups intended to be protected by our non- 
discrimination laws. We have considered this concern, and are fully satisfied that 
these statutes have not and will not be the means by which such programs and op- 
portunities for women, minorities, the elderly and (fisabled persons will be limited. 
A few statistics about how these statutes have been used in the part Illustrate why 
this concern is not warranted: 

mr^^t6?""i^.*^^Y® terminated as a result of enforcement actions under 

Title IX of the Age Discrimination Act. 

fhe only fUnds termination order under Section 504 occurred when a federal dis- 
— ^^l^^ilL^^'V'^ initiative, ordered funds to be cut off from a major teaching 
hoepimn^th-4>ad raf^^ to let the federal Department of Health and Human 
fservices conduct an Investigation 6rT'S5Ctt0fn-5£NI--eomplaint That order has not 
gone into effect because It is under review by a federal appeals court. *The Deparl- ' 
ment itself has never terminated funds because of a Section 504 violation. 

Under Title VI, funds termination has occurred only once since 1972. Before then, 
it was used 220 times. 197 of those instances Involvod local school districts— usually 
^ because the schools were segregated. 
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Five hlghei* educotional inBtitutions were affected and 18 health and other faoilK 
ties. 

These figurefi are particularly significant when we recall that over 15,000 local 
school districts receive federal funds and are therefore covered by all 4 statutes; 

"more than 10,000 medical facilities across the country are covered by Title VI, 
Section 504 and the Age Discrimination Act, and the eiducational programs they 
offer are also covered by Title IX. 

'^There are over 3,000 institutions of higher education in this country, including 
over 1,400 public ones, virtually all of which received federal funds; 

''more than two^thirds'Of the private institutions receive direct federal lUnds.'* 

In short, the vast number of covered institutions and the very small number of 
funds terminations over a 20 .vear period show that this provision has been seldom 
used and, certainly has never been abused. 

H.H. 5490 MUST BE ENACTISD WITHOUT AMENDMENT 

My final concern about congressional deliberations on this legislation has to do 
with the possibility tiiat this bill will be used as a vehicle for a wide variety of 
amendm^ntSi directed either at the limited purpose of the legislation or other social 
policy and legal issues which may be germane to it. 

The ACLU shares the commitment of the sponsors of this legislation and the 
dozens of organizations supporting it to oppose all amendments during Committee 
consideration, and on the floors of the House and Senate. While we as an organiza* 
tioh resist efforts to restrict the free flow of deliberation and amendment^ during ^ 
the legislative process, this is an instance where amendments clearly would destroy 
the legislation. This is so for two reasons. 

Pir^t, and most importantly, the supporters of this proposal are bound by one 

Soal-^to address the damaging effects of the Grove City College decision. The long 
{partisan lists of cosponsors m the House and Senate and the Wide range of sup* 
porting organizations' have agreed to put aside other goals in order to achieve the 
single one this bill addresses. I am sure s^me groups share our belief that sex dis* 
crinunation should be prohibited generally, and not Just in education*. Others, I t 
know, would like to see these statutes clarified to improve enforcementi Some Mem- 
bers of Congress or the Senate may favor, amendments on abdrtion, busing, the 
intent standard of proof for civil rights violations, or what has been called tlie 
"Baby Doe'' question dealing with the rights of newborns. 

This legislation is doomed if it is used by Congress to Address these issues or any 
others except the effects of the Grove City decision. The strength of the coalition 
which supports H.R. 5490 and S. 2668 is founded on our mutual agreement to stand 
together in favor of this bill and against all efforts to change it. 

Second, the realities of the legislative calendar, as you are acutely aware, dictate 
speedy action. Our organization, like so many others is prepared to devote massive 
resources of staff time and community support to the effort, but none of us can halt 
the legislative clock. I urge you to make every possible efforf to move^this legisla* 
tion quickly. Amendments will only consume time and time is the thmg we have 
the least of. \ . * 

CONCLUSION 

I am fearful of what may happen if this legislative effort fails. Within days of the 
Grove City College decision, several events occurred which made clear that if Con* 
gtess did not act, the protections for women, minority group members, the disabled 
and the elderly would dwindle Airiher away. Administration officials indicated they 
intend to apply the restrictive Gtove City ruling, though technically limited to Title 
.IX, to the other statutes for enforcement purposes. Certain enforcement actions * 
then pending were dropped on the grounds that they no longer mn appropriate 
under Title iX. Some colleges began to question whether they still would he under 
the same' obligations with respect to nondiscrimination in their athletic programs. 
And sarely» enforcement officials in every region of the country are now confused 
about the scope'of their authority to investigate allegations of discrimination under 
each of these laws. 

This legislation is urgently needed as a matter of law and policy* It ih fully con* 
sistent with our national commitment to social justice. I urge these Committees and 
the 6ongr.esa.asjQ jdl^S to act on it as quickly as possible. 

Thanf you for the oppot^ini'iiy't7rBhm*e~the-view this important 

matter. I will be glad to answer any questions you may have. 
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Mr. Edwards. The next membei; of the panel to testify is Mr. 
Julius L. Chambers, president of the Legal Defense and Education 
Fund from Charlotte, NC. ^ 

STATEMENT OF JULIUS L. CHAMBERS, PRESIDENT, NAACP ' 
LEiJAL DEFENSE AND EDUCATIONAL FUSfD, INC. 

Mr. Chambers. Thank you, Mr. Chairman. Mv name is Julius 
Chambers, and I appear as president of NAACP' LDF, and thank 
the committees for this opportunity to testify in favor of the pro- 
posed legislation on behalf of the Legal Defense and Educational 
Fund. The NAACP Legal Defense Fund has been active for over 50 
years, in seeking^tO A^^ 

black persons. Title VI of the Civil Rights Act of 1964 has been 
crucial force in the dramatic progress our Nation has madefmward 
that goal in the past 20 years. I am here today to urge the commit- 
tees to act expeditiously on the proposed legislation, to ensure that 
title VI is not emasculated as a force for further progress as a 
result of the Supreme CJourt's decision in Grove City College v. Bell 
(104 S. Ct. 1211 (1984)). ' * . 

The Supreme Court in Grove Gity held that institutions that re- 
ceive millions of dollars of Federal aid niuftt be broken up into nu- 
merous offices, departments, and activities, and that only those 
subparts that receive the Federal aid directly are subject to title 
IX's prohibition against sex discrimination. Because of the similari- 
ty between title IX and title VI, which prohibits discrimination! on 
the. basis of race, color, or national origin, we fear that it is liWely 
that the Supreme Court will extend the Grove City holding to tatle 
VI. If that occurs, a university could receive millions of dollars in 
student ^dnts and yet be free to discriminate tigainst blacks in all 
parts of Its operation except the financial aid office. Bob Jones Uni- 
versity currently is one of the three entities that are barred from 
receiving any Federal aid and has been held by the Supreme Court 
to be not even eligible for a Federal tax exemption. Yet, under the 
Grove City decision, Bob Jones could begin receiving Federal stu- 
dent grants, since there has never been any allegation that Bob 
Jones discriminates in its financial aid office. This result is ludi- 
crous, not to mention immoral and contrary to Congress' intent in 
enacting title VI. 

Let me briefly summarize some of the tremendous results that 
title VI has produced over the past 20 years, and that are threat-" 
ened under Grove City. At the time title VI was enacted, very little 
progress had been made in achieving equal educational opportuni- 
ties for black schoolchildren, notwithstanding the 10-year-old deci- 
sion in Brown v. Board of Education. Millions of dollars of Federal 
aid was being poured ioto school systems that" were almost com- 
pletely segregated. 

Enforcing Brown was a slow and expensive process, involving 
suits against individual school districts all over the country. Dra- 
matic progress in this area was achieved after 1964, in large part 
because of the enforcenaent effort of the Department of HEW and 
the pouent threat of fund termination. 

Similarly, in the higher education area, the Legal Defense 
Fund's lawsuit in Adams v. Richardson has resulted in Federal ef- 
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forts to desegregate approximately 20 State college and university 
systems that were previously segregated by law. 

I note that in both the elementary and secondary education and 
the higher education areas, the enforcement effort would have 
been delayed and perhaps been completely stymied, if the Depart- 
ment has been required to identify and trace all the Federal mnds 
• received by these school systems and to determine whether they 
were Used in discrete subparts that v/ere discriminating* Even 
today^, the Department of Education does not have the C£^pacity to 
trace all of the Federal assistance it extends. 

While title VI's mm*or impact in the education area was in per- 
-jnitting Jtederal agancy^ enforcenaent^in Jhe iiealth^care-areajr-the^ ^ 
emphasis has been 'on private enforcement The Legal Detense 
Fund has represented private plaintiffs in fifeveral cases agaijist , 
hospitals that receive substantial amounts of*Federal funds, cSal-' 
lenging such practices as refusal to admit blacks, segregation of 
waiting rooms, bathrooms and blood banks, failure to accord staff 
rivileges to black physicians, and closing or relocating hospitals in 
lack neighborhoods. 

This litigation effort would have been hampered and positive re- 
sults might not have been possible if y/e had been required to show 
that the particular suh^u^s of the, hospital that were discriminat- 
ing had received Feder^UPmds. For example^ we did not stop to asktv 
whether the waiting rooms had been built with Federal dollars 
before suing to desegregate , them; nor did we ask whether the de- 
partment that determines staff privileges received Federal aid 
before suing to require equal treatment of black physicians. 

The proposed statute restores the commonsense approach to cov- 
e)rage and fund termination under title VI that existed prior to the 
Supreme Court's decisions in North Haven Board of Education v. 
Bell and Grove City. Under the new legislation, an entire institu- 
tion would be covered by title VI whenever any part of the institu- 
tion receives Federal jRnancial assistance. However, the fact that 
the institution is covered does not mean that all of the institution's 
funds can be terminated. Rather, the drastic remedy of fund termi- 
nation can be invoked only in more narrow circumstances— when 
the fumding actually supports discrimination. 

This distinction netween broad coverage of an institution and the 
more narrow remedy of fund termination is important because fund 
termination is not the only remedy available under title VI. Broad 
coverage permits administrative investigation, conciliation, and vol- 
untary settlements even in cades where the pinpointing requirement 
would preclude fund termination. 

Moreover, it permits the Department of Justice and private 
plaintiffs, such as those represented by the Legal Defense Purtd, to 
sue in court for injunctive relief, without regard to whether funds 
could be terminated. Since the Justice Department and private 
laintiffs never can obtain fund termination, there is no point in 
indering their lawsuits with the tedious task of tracing and as* 
signing funds to particular subparts of the entity which is discrimi* 
nating. 

In addition, I note that while fund termination is a potent 
1 weapon in obtaining voluntary compliance, actual termination is 
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extremely rare. The experience of the past two decades indicates 
that in 1984 there are virtually up recipients that are willing to 
sacrifice Federal aid in order to continue their discriminatory prac- 
tices. 

During the 20-year history of title VI, there have been only 220 
mstances of fund termination by the Departments of HEW and 
Education, with all but one of these occurring prior to 1972. De- 
spite an initial recalcitrance in the late 1960's and early 1970's, 
today all but three of the terminated recipients Have regained eligi- 
bility of Federal aid. 

In conclusion, I would like to urge that the proposed legislation 
be enacted expeditiously, without consideration of amendments 
that are nqt^germane to the limited purpose of restoring the pre- 
Grove City status qUorThere-are many possible-ideas to change or 
improve title VI and tfie other three statutes. Those proposals, in- 
cludmg some that could be made by the Legal Defense Fund, must 
be researched and carefully considered on their own merits. Such 
proposals should not be permitted to delay passage of the bill now 
before the committees. While we have made much progress under 
title VI, we still have a long way to go in order to achieve equal 
treatment for persons of all races and colors. Immediate enactment 
of the proposed legislation is needed to send a clear signal that 
Grove City does not represent the green light for recipients to com- 
mence discriminating in vast areas of their operations. 

Thank you very much. I would be pleased to answer any ques- 
tions that you might have. 

[Prepared statement of Julius L. Chambers follows:] 

Prepared Statement of Juuus L. Qh ambers, President, NAACP Legal Defense 

AND Educational Fund, Inc. 

I would like to thank the Committees for this opportunity to t^tify on behalf of 
the NAACP Legal Dofenee and Educational Fund, Inc. The Legal Defense Fund 
strongly supports prompt enactment of H.R. 5490, "The Civil Rights Bill of 1984/' 
This legislation would amend four federal civil rights statutes to counter the effects 
of th^ Supreme Court's recent decision in Grove City College v. Bell, 104 S, Ct. 1211 
U^,?!^' testimony today will focus on Title VI of the Civil Rights Act of 1964, 42 
U.S.C. § 2000d et seq. J 

Title VI prohibits discrimination on the basis of race, Mot or national origin in 
f ny P<*ogram or activity receiving Federal financial assistance. ^ The purpose of TNtle 
VI is to induce recipients of federal aid to comply with the federal policy against 
discrimination on the basis of race, color or national origin and to ensure that feder- 
al aid is not used to support such discrimination. As President Kennedy stated when 
he proposed this legislation to Congress: 

''Simple Justice requires that public funds, to which all taxpayers of all races con* 
tribute, not be spent ki any fashion which encourages, entrenches, subsidizes or re- 
sults in racial discrimfnation."^ 

Federal financial assistance is extended to practically every sector and institution 
of society. To cite just a few examples, federal aid has helped to build hospitals and 
provide health care, to construct airports and highways, to provide housing, to Im- 
prove education and recreation facilities, to revitalize urban areas, to support law 
enforcement and to provide foster care,' The U.S, Commission on Civil Rights has 

• $ BOl of the Civil Riffhts Act of 1964. 42 U.S.C. § 2000d, 

'President John F. Kennedy. Message to Congresg on Civil Rights and Job Opportunities. 
June 19, 1963. Section 6, reprinted in ffearinga on Miscellaneous Proposals Regarding the Civil 
Eights of Persons Within The Jurisdiction of the United States, Sukomm. No. 6 of the House 
Comm. on the Judiciary, ser. no, 4. pt II, 1448-64 (1968). 

^See U.S. Common on Civil Rights, The Federal Civil RighU Enforcement-1974. Vol, VI, To 
Extend Federal Financial Assistance 3 (1975). 
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concluded that 'Title VI is . . . the broadest instrument available for nationwide 
oUmination of invidious discrimination and the effects of discrimination on the basis 
of race or national origin/*^ 

The pervasive scope of Title VI and the existence of other legal and social forces 
for change make it impossible to isolate and document the impact of Title VI. now^ 
ever, it is the belief of the\NAACP Legal Defense and Educational Fund, Inc., that 
Title VI has been an instrumental element in the gains realized in the last two dec- ' 
ades toward the goal of full equality and fair treatment for all Black citizens. The 
progroes made in two critically important areas in which the Legal Defense Fund 
has been involved— education and health care— demonstrates the vital role that 
Title VI has played in the past twenty vears. 

The Legal Defense Fund has had a longstanding commitment to ending discrimi- 
nation in health care. Historically, we have challenged segregati on in hospital s and 
-other health-facHities^tind-havenBOUghrtxrebtain, througnlitiga{ion> legislation and 
regulation, the guarantee of equal access to health care for all persons regardless of 
race or color. Title VI has bSen let crucial tool toward achieving these goals, as well 
it should be, for billions of federal dollars, in the form of Medicaid, Medicare, Hill* 
Burton and other fjunds, are the fiscal foundation of health delivery in this cou||try. 

The Hospital Survey and Construction Act of 1946, Title VI of the Public Health 
Service Act, commonly known as the Hill-Burton Act, was i)assed to "assist the sew* 
eral states ... to furnish adequate hospital, clinic, or similar services to alt their 
people'' (Emphasis added) From 1947 to 1974, Hill-Burt4>n grants and loans totaled 
approximately $5 billion. More than 70 nercent of this amount went to the construc- 
tion of hospitals; the rest went to other health facilities such as nursing homes. De- 
spite the purpose of the Act to aid "all peopte/' Hill-Burton regulations sanctioned 
'^separate-out-equar' facilities until the Legal C^fense Fund successfully challenged 
this approval of segregation in Simkins v. Moses H Cone Memorial itospiial 323 
P.2d 969 (4th Dr. 196^), cert, denied, 376 U.S. 938 (1964X Indeed, congressional outr 
rage at federal funding to build segregated hospitals figured prominently in the pas- 
sage of Title VI in 1964.^ 

The passage of Title VI has made a significant difference in the access of Blacks 
to health care. Hospitals are no longer rigidly segregated as many were twenty 
years ago.'' Because of '^tle Vl, hospitals had to coase 8uch practices as officially 
segregating patients, ' c^ooms, and labeling blood by race in order to participate in 
the Medicare and M .caid nrograms. . 

The Legal Defense Funas efforts to secure equal educational op^rtunity for 
Blacks dates back to the litigation that resulted in the landmark decision in Brown 
V. Board o( Education, 347 U.S. 483 (1954). Notwithstanding the ten-year existence 
of this decision prohibiting segregated education, the situation at the time of Title 
VI's enactment was bleak. For example, in 1962. the States of Alabama, Georgia, 
Mississippi, South Carolina ahd Virginia received a total of more than $66 milUon 
in federal aid for public school construction and operation. Yet, there was virtually 
total segregation of blacks and whites in the schools in those States.^ 

Similarly, in higher education and vocational training, the 1963 House report 
notes: % 

''Billions of dollars of Federal monoy is expended annually on research. This 
money primarily goes to universities and research centers for scientific and educa- 
tional in^i^estigation ... [A] number of universities and other recipients of t\ese 
grants continue to segregate their facilities to the detriment of Negro education and 
the Nation's welfare. 



*Id. 

*42 CFR| 124.601 <44 PR 29397). 
^ The 1983 House Report noted: 

[B)]xample after example is available which establishes that Negroes are denied equal treat- 
ment [in medical care ] Negro patients aro denied access to hospitals or afe segregated within 
such facilities. Negro doctors are denied staff priviieges— thereby precluding them from properly 
caring for their patients. Qualified Negro nurses* medical technicians, and other hialth person* 
nel are discriminated against in employment opportunities. The result is that the health stand- 
ards of Negroes and, thereby, the Nation are impaired: and the incentive for Negroes to become 
doctors 6r to remain in many communities, after gaining a medical education, is reduced. 

In a related fashion, racial discrimination has been found to exist in vendor payment pro- 
grams for medical care oP public ossistance recipients. Hospitals, nursing homes, and clinics in 
all parts of the country participate in these programs and, in some, Negro recipients have re- 
ceived (ess than equal advantage. 



H.R. Rep. No. 914, 88th Cong., Ist Sess. (1963) (additional views), reprinted In 1964 U.S. Code 
ig. St Admin. News 2391, 2611-" 
Id. 



Cong. & Admin. News 2391, 2611-12. 
Md. 

* See U.S. Comm'n on Civil Rights, supra, at 7 
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Funds for guidance training of high school teachers and administrators are also 
unavauable to Negroes in a number of Soutiiern States, while in the same regions* 
schocis remain segregated which have been constructed, maintained, and operated 
by means of Federal financial assistance. 

. . Negroes are continuing to be denied equal protection and e^ual benefits 
under . . . [vjocational and technical assistance, public employment services, man- 
^XL^\ development and training, vocational rehabilitation [programs]".* 

'gtio VI has been used extensively since its enactment to achieve fairer treatment 
of Black studente. Prior to enactment of Title VI, expensive and timenionsuming liti- 
gation against Individual school ^districts was required to implement the Brown 
mandate. Dramatic gains in school desegregation were achieved after the 1964 
largelv because of the enforcem(5at.fii&rt„i)f Jederal-a^^ 
-Pttle Vi siexfetence, federal assistance was terminated for over 200 local educational 
agencies. However, despite their initial recalcitrance, all of these agencies have 
again achieved eligibility for federal aid. Countless other schools and school systems 
were brought into compliance without resort to the drastic step of fund termiiiation. 

In the higher education area, the Department of Health, Education and Welfare 
and the Department of Education have taken action against 19 State college and 
university systems that were previously segregated by law. Three of the States have 
been referred to the Department of Justice to pursue judicial enforcement. The 
other States submitted acceptable remedial plans during the administrative process. 
To date, no funds have been terminated from any of these State higher education 
systems. 

Although substantial progress has been achieved undsr Title VI, the need for a 
strong/and effective statue is still vital in 1984. Discrimination, once open and overt, 
has m many instances continued in covert and subtle forms. For example, in the 
health care area, equal access for Black persons is far from a reality. Hospital relo- 
cations from and closures in Black neighborhoods have increased barriers to access 
to care. .Because hospitals are often the source of primary care for poor Blacks, Hos- 
pital closures and relocations means that an important source of primary caf-e is 
lost and that even fewer health professionals remain to serve the community. In- 
creased travel time and expense make it likely that poor Black families defer ob- 
taining medical care until their need is extre;ne. 

The severe scarcity of physicians to serve Black patients is another continuing 
major problem. In large part because of historical and lingering discrimination, mi- 
nority physicians continue today to primarily serve minority patients. Yet dispro- 
portionately few Black or other minority persons have completed medical school. 
Another pattern which contributes to lick of access is the limited willingness of the 
m(#dical community to treat Medicaid patients and the reluctance of many hospitals 
either to ^ve staff privileged to doctors who accept Medicaid patients or to admit 

Eatients who do not have a private doctor on staff. These practices have correctly 
een attacked under Title VI, as in the case of Cook v. Ochsner, a lawsuit currently 
pending against several hospitals in New Orleans, Louisiana, but much more re- 
mains to be done. The historic focus of the Office for Civil Rights on education has 
placed the major burden for securing nondiscrimination in health care on private 
litij^ants. 

Equal opportunity in education also is far from a reality. The continued existence 
of private segregated academies that receive federal aid and federal tax relief under- 
mine sijppprt for financiallv-strapped public education systems and inhibit desegre- 
gation. Thirty years after the Brown decision, the education of many Black students 
IS both ''separate' and "unequal." 

in higher education, while many SU*.tes have submitted remedial plans, severe 
problems in implementing those plans remain. Continued vigorous enforcement by 
the Department of Education is critical. 



•H.R. Rep. No. 914 supra. 1964 U.S. Code Cong. & Admin. News at 2511-12. The House 
Report also summarized the evidence presented during the Title VI hearings about the existence 
of widespread discrimination in other federal ly-assisted programs: 

The school lunch program is anothdLinstance of unfair treatment. Through this program the 
FedefiU Government seeks to provide lUrplus food in order that needy children may have a 
nourishing meal at least once a^d^y. . . . [tlestimony presented before our committee reveals 
that Negro chi dren have been denied free lunches on the unfounded claim that their parents 
could afford to buy their noontime meals. 

Similarly. Negro families have been denied access to or eliminated from receiving surplus ag- 
ricultural comtpodities which are distributed by the U.S. Department of Agriculture. Whether 
through coincidence or otherwise instances of this nature have occurred in countiet where re- 
sistance vas strongest to the Negroes*BAD MAO TAPE**ERR01** attempt to gain voting 
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The recent Supreme Court decision in Grove City College v. Bell, 104 S. Ct. 1211 
(1984), could, if applied to Title VI, substantially undermine the statute's continued 
usefulness in combatting racial discrimination by recipients of federal aid. The Su- 
preme Court in Grove City adopted an extremely narrow interpretation of the scope 
of Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et seq. The Court 
held that the statute's prohibition on sex discrimination in an^ educational ''pro- 
gram on sex discrimination in. any educational **progra© or activity receiving Feder- 
al flnancial assistance'* requires that institutions be divided up int9 separate ''pro* 
grams" and "activities" and that discrimination is prohibited only in those parts of 
the institution, that directly; receive the tederal- fundsr Grove Git^rCollege feeeived' 
proceeds >om Basic Educational Opportunity Grants to its students. The Court held 
that receipt of such federal assistance subjected the sohooUs flnancial aid ofHce to 
Title IX coverage, but that the rest of the institution was free to discrimination. 

Because of the similarity between Title IX and Title VI, there is a significant like- 
lihood that the Supreme Court will extend Grove City*H restrictive reading; of "pro- 
gram or activity'' to Title VI. Thus, i||^ucational' institution that receives only 
student financial ajd jyould be free todiscriminate in all aspects of its operation 
except its financial aid officei^For example, under the Grove City decision, Bob Jones 
University apparently would be entitled to receive student flnancial aidt since thefe 
IS no evidence that the University discriminates in its flnancial aid program. See 
Bob Jones University v. United States, U.S. — 76 L.Ed.2d 157 (1983). 

It is repugnant that any entity which functions as a systemic whole should be 
able to pick and choose the areas for which it will seek Federal funding in accord^ 
ance with its notions of what areas it wishes to have subject ta nondiscrimination 
requirements and which it does not. This result is morally indefensible and contrary 
to Congress* purpose in enacting Title VI. 

In Addition^ wnile the Grove City case dealt only with student flnancial aid, the 
deci^Bfs ramiflcations possibly OKtend to the hundreds of different types of finan- 
cial as^stance covered by Title VI. As the result of Grove City, the agencies and the 
courts enforcing Title VI will be required to determine the relevant program or ac- 
tivity for each different type of federal financial assistance provided. For example, 
years of expensive litigation may be required to establish the "program or activity" 
that receives impact aid or social services block grants. Moreover, Title VI's cover- 
age wilFyary from institution to institution, depending on the nature of the aid. The 
governmient will be required to identify and trace all sourc*js of federal aid before it 
can even investigate whether discrimination exists. The effort expended over this 
preliminary question will substantially delay enforcement of Title VI^S underlying 
policies and exhaust scarce resources that could be used in the enforcement effort. 

The proposed legislation addresses thes^ concerns and at the same time remains 
se{)sitive to the fact that fund termination should be used as a last resort to achieve 
compliance. The legislation accomplishes these goals by distinguishing between situ- 
ations in which a recipient is covered by Title Vl and the more limited instances in 
which funds can be terminated. Under the new law, an entire institution will be 
subject to Title VI's prohibition against discrimination if federal aid is received by 
any part. Thus. .\he entire institution will be subject, to administrative monitoring, 
investigation and conciliation efforts to achieve voluntary compliance. In addition, 
the dnstice Department and private plaintiffs will be able to seek ir\iunctive relief in 
the courts agamst discrimination that exists anywhere in the institution. However, 
the new law will preserve the pinpointing requirement for fund termination, limit- 
ing this remedy to assistance which supports noncompliance. The proposed legisla- 
tion thus upholds our nationV moral and legal commitment to a broad prohibition 
on discrimination, while protecting innocent beneficiaries of federal aid with a nar- 
rowly circumscribed fund termination remedy. 

The proposed legislation explicitly recognizes that fund termination is a remedy 
of last resort, and that other means of enforcement will be successful in the vast 
majority of cases. When Title VI was enacted in 1904, the extent to which fund ter- 
minations would be necessary was unknown and Congress was appropriately con- 
cerned with limiting this drastic remedy. -However, the exoerience of the past 
twenty years indicates that the mere threat of possible fund te^-inination has been 
sufficient to bring about compliance in the vast m£^ority of cases. 

The success of other means of enforcement is illustrated by the experience of the 
Department of Health. Education and Welfare and th^ Department of Education in 
enforcing Title VI. During the twenty year history of Title VII there were 220 in- 
stances of fund termination, but only three of these terminated recipients today 
remain ineligible for federal financial assistance. These statistics indicate that In 
1984 there are virtually no recipients that are willing to sacrifice federal aid In 
order to continue their discriminatory practices. 
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As my final point, I would urge that the proposed legislation be enacted without 
amendment. There are many possible changes and improvements to Title VI and 
the other three statutes that could be considered by Congress. In fact, the Le^al De- 
fense Fund has several ideas about improving and strengthening Title VI. Howevei' 
we b«lieve that this is not the time to consider such Slibstantive changes. Such pro- 
pose s should be subject to extensive investigation and research and be carefully 
considered on their own merits. In contrast, the purpose of the current- legi/ilation is 
to restore the understanding that existed priof'to Grove City, and thus enable Title 
VI to accomplish Gpngrees original intent. Imm>adiate passage 6f this legislation is 
' needed to remove the doubt and confusion that exist, right now and to s«nd a clear 
signal to federal aid recipients that Grove City does not represent a green light for 
them to commence discriminating in vast parts 6f their operations. 

Mr. Edwards. Thank you, Mr. Chambers. 

I yield to the gentleman from Wisconsin, Mr. Petri.- 

Mr. Petri. Thank you, Mr. Chairman. 

I appreeiate both of you gentlemen testifying this afternoon. I 
ask any questions at all with some trepidation because I certainly 
cannot claim to be any great expert in this area. But I do have 
some questions nonetheless. 

Broadening the Grove City decision so far as title VI is Concerned 
■ seems to me to be without any real serious problems at all, but 
when, we get into the Age Discrimination Act, and 504. those are 
areas that are still relatively newer in Federal litigation and in the 
law, and they have not been very well fleshed out in cases as to 
exactly what the situations are and how they apply in different sit- 
uations. 

I am concerned about practical situations where there are a lot 
of colleges now that are in marginal financial situations. They 
could conceivably be confronted with this problem not just rear- 
ranging their course load but with actual cash outlays of signifi- 
cant dollars in order to continue receiving both student loan funds 
and comply with 504, for example. 

Do you see that as a problem or is it something that we can twiit 
or interpret the law in such a way that people don't really have to 
have access if they are handicapped and they still can have— still 
comply? 

Clearly there are a lot of old buildings that need fixing up and 
they are often found on campuses of less well-^endowed institutions. 

Someone could come in and say you have to install this equip- 
ment or you are not treating me equally and if you don't the kids 
going to the school or the students at the school will not receive 
student loan money. That could put them out of business real 
quick. 

Mr. Glasser. Of course this law does not alt^ the substantive 
law governing what such institutions would be obligated to do. It 
does not alter the substantive law with respect to determining 
what is discrimination and what -is not discrimination. 

really does— nor, I might add as my colleague, Mr. 
Chambers, pointed out— it does not provide for the cu*^off of funds 
to any programs other than those which are ultimately found to be 
doing the discriminating. 

What this law is it allows the Government and private litigants 
in to take a look. ' - 

If what you do is you create all these obstacles first, then you 
cannot even ever reach those questions including the ones you 
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asked. That cuts it off at the pass. You would never know what the 
answers to those questions are. 

The answers to those questions are goin^ to be different in differ- 
ent factual circumstances and they are going to ultimately turn on 
what the Rehabilitation Act, for example, What settion 504 says » 
and what it means in a particular circumstance and whether some- 
thing amounts to discrimination that requires a remedy. , 

All of that is down the road. 

. What this bill addresses is whether or not those questions can 
even be -effectively addressed. It does not change the substantive 
law or the ultimate remedy. Therefore, we don't really think that 
that is a problem. 

Mr. Petri. Why would we have to ificlude 504 in this law? Whv 
couldn't that be addfessed on its own merits in connection witn 
ftinds that might be made available for construction of aiding in'^ 
school facilities, something at campuses or something of that sort. 
It would be much more logical and directly related to it arid would 
avoid thisi soyt of threat. * 

Mr. Glasser. I don't think it is a threat for ttie reasons 1 just 
said but the reason why I think it has to be included inrthere is 
that it raises exac£ly the sdme issue of language. It seei^is to me to 
be anomalous to have a standard for enforcement of one kind with 
respect to discrimination based on race or sex, and a standard of 
another kind with respect to discrimination based on handicapped 
for th,e purpose of being able to trigger the investigation in the first 
instance. 

I continue to think that most of your concerns really have to do 
with the substance of what constitutes discrimination and with the 
remedies for that discrimination in particular circumstances. 
* Whereas this bill really enables those questions to be engaged in a 
serious way. To create different standards for one discrimination 
for the purpose of launching an investigation than exists for .an- 
other kind of discrimination, I think, would create in the law dif- 
ferent degrees of seriousness of one discrimination over another. 

That I don't think is desirable nor consistent with the intent of 
Congress. 

* The language' in these statutes has always been the same and 
this bill is intended to give them that same language the same 
meaning. 

Mr. PETRI. Would you concede or would I be wrong in asserting 
that there is a significant difference, between 504 discrimination 
and, say, title VI discrimination in that to remedy 504 discrimina- 
tion in a significant number of cases would involve expenditures of 
dollars, whereas in the other case it is a matter of working with 
people's attitudes. So you don't have that external in effect practi- 
cal limits in the title VI situations of sex, race, color, or national 
origin discrimination that you have ift title IV where you .have td 
change the— in 504 where you have to change the real world. 

It seems to me that that is a different category. 

Mr. Glasser. I don't think that distinction is quite as clear as 
you suggest. It has certainly been our experience in title VI and 
title Ia cases that money very often is involved in very large 
amounts, sometimes to deal with remedies. For example, when you 
are dealing with sex discrimination in athletic programs, the ex- 
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penditures of money on that are normally very large. It is precisely 
the complaint of recipient institutions in those kinds of lawsuits 
that they are being asked and forced to Jhitiate and pay for and 
build a whole additional p£ogram wh^^ none^existed before. 

It is-— the same is true with respect to^ measures required to 
Combat racial discrin^ination iij hiring and promotion of teacher:? 
'in schools, for example, because systems had to be changed, tests 
had to be altered^ screening procedures had to be changed, assign- 
ment procedures had to be changed. 

This is not an unusual complaint. I don't think one can distin- 
guish in any significant way between the two kinds of remedies. I 
also think it is not really a legitimate response. 

If Congress meuns to out-lawyer certam kinds of discrimination 
and if the measures that are necessary to end that discrimination 
require the expenditure of money, then the expenditure of money 
cannot be an excuse to avoid the remedies. There may be assist- 
ance that is necessary. There may be Federal assistance necessary 
to help that. 

^ As I say, that all goes to the question of remedy down the road. 
It doesn't go to the question ol" investigation and therefore I think 
that while these are important issues they are not really germane 
to the narrow focus of this bill. 

Mr. Petri. Let me just 

Mr. Chambers. If I may add to that. Congressman. 

Mr. Petri. Yes. 

Mr. Chambers. Although I don't profess a great depth of expertise 
I have handled some 504 cases and that was in private practice, as 
well, and qis Mr. Glasser said, Congress declared discrimination 
against the handicapped as a reprehensible act and something not to 
be condoned. I don't understand any basis for distinguishing here in 
this legislatio|i between 504 and title VI and title IX. 

The handicapped he^ve been discriminated against and have been 
deprived of opportunities^ and like the black or other minoritieSf 
have had to bnng individual suits to challenge that discrimination. 

This legislation enables the handicapped as it does the minorities 
to obtain Federal assistance and reach d much broader area of dis- 
crimination against, the handicapped than would be possible in in- 
dividual proceedings. 

Discrimination against the handicapped having been prohibited 
by Congress, I think it is appropriate and necessary to have this 
kind of legislation here under 504 as under title VI to ensure that 
the handicapped, that women and others who are discriminated 
against are protected. So I don't see any basis for distinguishing as* 
suffgested between 504 and title VI. 

Mr, Petri. Just a factual question. There is no reason— I can 
probably look it up— but are you aware, have the courts allowed in 
504..1itigation any cost-benefit standards whatever? Or is it required 
regardless of the cost to provide equal or comparable access or op- 
portunity to people? 

In other words, are we trying to— are we assuming the resources 
and going from there or do we figure it is fair to .deprive 10,000 
people a little bit in order to help one person or however it' works 
out? 
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Mr. Chambers. Personally I don't know the answer whether a 
court has ever considered that, but I know that there are some 
cases, for example, under 504 where the court in determining the 
-substantive violation has looked at aspect. As it has been suggest- 
ed, in the interpretation and implementation of 504 and title IX 
arid title VI, they have all considered the practical effect of what' 
<■ was Ijeing done. I don t think that in any instance that we have 
seen' the Department of Education or the Department *of HEW ig- 
noring what can be reasonably done and what can be implemented 
and it applies .to 504, title IX or title VI. It has not been a-it has 
not been a threat as I see it to any institution or governmental 
entity but it has been a great means for ensuring elimination of 
discrimination against minorities and women and the lijce. 

Mr. Glasser. I would add that we are dealing with an interesting 
enipirical set of data which means we know what the situation was 
before the Grove City case. Insofar as this bill is intended simply to 
restore the common understanding of what the law meant before 
the Grove City decision, one need only look at whether ^not those 
terrible things happened before the Grove City decisidwand they 
didn t. 

Mr. Petri. You would say this would not broaden the law in aT>\- 
way? 

Mr. Glasser. That is right. ^ 
Mr. Petri. Very good. Thank you. < ' 

Mr. Chambers, this morning Judy Goldsmith of the National Or- 
ganization of Women pointed out that insofar as her organisation 
was concerned. Grove City was already causing -problems in the 
thru^t^of lawsuits all over the country. 

.fl|-v4 you run into any problems already as a result of Grove 
City? 

Mr. Chambers. We have had some concern particularly in the 
health area, Mr. Chairman, where we have litigation challenging 
discrimination against various practices within hospitals, for exam- 
ple, waiting room, and staff privileges, et cetera. 

Mr. Petri. Under title VI? 

Mr. Chambers. Title VI, yes. As I indicated in the testimony a 
moment ago, we didn't in those cases go into whether funds. Feder- 
al funds actually reached the waiting room, for example. We have 
som6 consent decrees pending now in which we have resolved some 
of those issues and we have some concern about whether the de- 
fendant in those cases will now be raising quv jtions about whether 
all aspects of the hospital covered by title VI are involved. We have 
not as I understand actually had to go back to court to defend 
those consent decrees but those questions have been raised. 

We are concerned that unless something is done quickly by Con- 
gress that we will be back in litigation. 

In the school area where we have had some consent decrees 
there has b6en some concern about the impact of Grove City, and 
again. I think in the health area, and education area where we 
have been principally involved in title VI, that some immediate re- 
action or response by Congress is imperative in order to avoid a 
number of cases I know that will probably be filed to change some 
decision or challenge some proceedings that are pending. 

Mr. Petri. In other words, the word is going to get arbund? 
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Mr. Chambers. I think the word has gotten around. 
Mr. Petri. Yes. 

Mr. Chambers. I think a lot of people are just waiting to see 
whether there is a response by Congress, or some modification of 
the decision by the Court. Unless something comes shortly, I think 
we will see quite a bit of litigation. • 

Mr. Petri. All right. * 

We had presidents of two private colleges testify last week an3* 
they said that if this bill went through that it would amount to 
such a Federal intrusion in the operation of their colleges that they 
wouldn t accept students who had Federal aid any more. Is that 
going to result in these students who need the help and who want 
to go to these particular institutions, they are going to be discrimi- 
nated against because of something wejdo here in the Federal Gov- 
ernment? / 

Mr. Chambers. Well, I have not done any empirical study in that 
respect. I have a number of responses to it. ' 

It is, first of all, the same type of argument advanced early by 
public institutions in challenging efforts to desegregate those insti- 
tutions^ With desegregation, those institutions have found that ^ 
they are better institutions and their students are doing better. 

In private institutions, where discrimination is practiced in any 
respect, I think it is often to women and minorities, to a woman to 
have to be exposed to that type of discrimination that is prohibited 
by these statutes. I think that this kind of legislation is necessary 
to ensure that those students are not exposed to that jtype of af- 
front. 

I don't think that most private institutions- that I know of today 
can really afford to ignore student loan funds or the rest. The tui- 
tion and fees for education are just too much to go it alone. 

I don't think, as President Kennedy said years ago. Congress 
ought to be in any way funding any type of discrimination with tax 
'funds. 

If the institution elects not to use^hose funds, then that is the 
decision of the institution. But I don't think the Congress ought to 
support any discrimination by those institutions. 

Mr. Edwards. These presidents of private colleges said, "We 
have never discriminated. We have been wide open. We have never 
been accused of discriminating. Here you are making us sign all 
these papers." 

Mr. Chambers. Well, I understand that, that some institutions 
are objecting to have to sign papers agreeing not to discriminate. 
This IS necessary in instances— looli^ing at the progress nation- 
wide— to assure that discrimination does noi exist. 

I don't think Congress should eliminate the enforcement mecha- 
nism that is necessary to ensure opportunities across the board 
simply because a few institutions don't v/ant to sign a piece of 
paper. » 

In other areas where we have the efforts by Congress 'to elimi- 
nate discrimination. Congress has found it necessary to take a 
broad sweep fh many instances to make sure that even the employ- 
er who professes not to discriminate no longer does discriminate. 
Or the employer contends hft is recruiting, as he should be, actual- 
ly recruits without discrimination. 
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In order to make sure that institutions ar^ not discriminating, It 
is essential that they sign the type of pledge or agreement that the 
Court addressed in urove City ensuring that they are not practicing 
discrimination in any aspect of their operations. 

Mr. Edwards. Thank you. 

Do you have an observation on that, Mr. Glasser? 

Mr. Glasser. Well, only to add that I don't think it is a real 
threat. I don't know which of those two institutions were, but if 
they were acceptitig students with college loans before Grove Citv,. I 
don't think they are going to suddenly decide'not to accept it after 
tliis bill restores the pte-Grove City situation. 

Second of all, there are, e& I said in my testimonj^, about 3*000 
institutions of higher education in this country and virtually all of 
the public ones receive Federal funds, of course, and more than two 
thirds of the private ones do.* 

I strongly doubt that th^ effect of this legislation, is going to be to 
trigger a kind of a massive revolutiofi in how these institutions are 
funded. It may well be that one or two decide to do that, That is 
their option, but again, it is always useful for us to remember that 
all this bill is doing is restoring the situation that existed before 
the decision. If there wasn't anything terrible going on then, there 
is no reason to think it is going to go on the day after this bill is 
passed and signed into law. 

Mr. Edwai^ds. Thank you. 

The gentleman from Texas, Mr. Bartlett. 

Mr. Bartlett. Thank you, Mr. Chairman. 
- I appreciate the eldquent and helpful testimony of the two wit- 
nesses. 

I want to clarify what . believe is in the bill and also the intent 
of your testimony to be sure I have it down. 

It is your testimony that what this bUl,does— H.R. 5490 in its 
present form— is to restore us to the situation of pre-Gro^e City? 
< That is to say, would either of you contemplate the requirement or 
the necessity for any hew regulations to be issued by the agencies 
or would the existing pre-Grove City regulations be there? 

Mr. Glasser. It would certainly be the common understanijing of 
the civil rights litigators and advocates that the pre-Grove City sit- 
uation, including the regulations, were consistent with the lan- 
guage that this bill contemplates. 

In fact, although the word "recipient" did not appear in the stat* 
ut^, it appeared widely in the regulations and was commonly *un* 
der&tood to mean that. 

So jgye do not anticipate anything more than the restoration of 
the nmproue City situation. 

Mr. Cmambers. I agree with mat. It is my understanding that 
that would be the case. 

Mr. Bartlett. By "pre-Orove a^y'—I am trying to put this in 
laymen's terms— generally that means the entire institution of 
which some part of the Institution Is receiving Federal ftinds, the 
entire institution would be covered by these civil^ rights laws but 
that the termination of fUnds would be limited* as a remedy to the 
finding of discrimination, would be limited to that adtivity which is 
involved in the violation of one of these laws; is that correct? 
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Mr.GLASSER. That is correct. 

Mr. Chambers. That is my understanding. 

Mr. BARTLfirr. Thank you. 

I wonder if you could give us some examples of the kinds of pin- 
pointing of fund termination that would' be determined if the gen- 
eral aid 18 gomg to be associated with noncompliance. 

•Do you have any examples in mind as to how you could— if gen- 
eral assistance is associated with noncompliance, how yOu narrow 
that down to a specific program activity? 

Mr. Glasser. Of course that question almost answers itself, if the 
aid is general, then it is not specific, and it may be very diffi(fult 
for the institution to do that. . • 

Anvbody who has ever handled a largelSudget in a large institu- 
tion knows that unless money is very specifically earmarked and 
your books are set , up to implement that restriction and to deal 
with the specific activity, general money is general money and I 
suppose institutions that wanted to insulate how it was used could 
do so. ' . 

Basically, the burden would be on the Government going in to 
show the nexus. The institution would be in the position of saying, 
No, this money is not used for A, B, C or D; it is only for F, G, H, 
and I. 

But if the money received was general money not restricted to a 
speeifie program and if it went to a general fund of -the university, 
say, and the university us6d that money in ways that were spread 
out all over the university, then there would be no pinpoint. 

But tharhas always been the case. This bill doesn't cTiange that. 

What this bill mainfains is that if h general investigation of dis- 
crimination reveals discrimihation exists, in many programs 
throughout the university, but does not exist in program X and 
program X Is receiving Federal funds, then the Federal funds 
which program X is receiving may not be cut off. That is the situa- 
tion that has always existed and that is the situation that this bill 
mamtains. 

Mr. Ba^tlett. Thank you. 

One other question as to what this bill does or does not do. 

In your judgment, does H.R. 5490 extend coverage or something 
else in the law extend coverage of these four civil rights bills to the 
U.S. Congress? 

That is to say, is Congress required to comply with 604 or with 
the aging law? Does this bill extend to the U.S. Congress or is Con- 
gress covered today? 

Mr. GtASSER. Well- — 

Mr. Chambers. In terms of the language of this bill and its cover- 
age of Congress, I would think that the Congress is covered, or any 
recipient, as I understand it, of Federal funds should be covered by 
the act. 

I really would need to do some further study to submit some- 
thing further to the committee in connection with that. That is not 
one of the questions that I had really considered. 

Mr. BARTLm. Mr. Glasser. 

Mr. Glasser. Similarly, I don't know the answer to that except 
to say that if Congress was covered by the various Civil Rights Acts 
before then, it would be still covered. If it was not, then it is not. 
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This bill does not alter the scope of coverage. It merely restores 
the meaning of the particularity of program and activity to what 
was commonly understood to mean the whole recipient. 

Mr. Bartlett. In your judgment, as a matter of. social poli^ 
should Confess be covered by section 504, by title VI, by title IX, 
and by Aging Discriihination. Act? 

Mr. Chambers. I expressed my personal opinion of what it should 
be, hut I am advised that each of the statutes exempt Congress 
from coverage. 
Mr. Bartlett, Pardon? 

Mr. Chambers. Each of the statutes exempts Congress from cov- 
erage. 

Mr. Bartlett. Each of these statutes exempts Congress from cov- 
erage. That is my understanding also. 

Do you think thosci statutes should exempt Congress from cover- 
age? 

Mr; Chambers. Well, I expressed my personal opinion .a moment 
ago ajbout the coverage. I would think personally Cohgreis should 
be covered. But whether it should be or not, that is not something I 
am prepared to testify with respect to today. 

As has been indicated, all this bill does now is restore things to 
where they were before Grove City. All we are advocating is that 
this bill be enacted to restore the situation to the pre-Grove City 
situation. 

Mr. Bartlett. Thank you, Mr. Chairman. 
Mr. Chambers. Not extend the eoyer&ge or add Congress or any 
other entity. ^ ' , 

Mr. Bartlett. Do you believe Congress should be covered, Mr. 
Glasser, by these four acts? 

Mr. Olasser. My views are the same as Mr. Chambers, but that, 
it take it is not an issue in this bill. 
Mr. Bartlett. Thank you, Mr. Chairman. 
TWank you to the witnesses. 

Mr. Edwards. The Chair will advise the gentleman from Texas 
that we are not covered and that Mrs. Schroeder and I have a bill, 
and we invite your cosponsorship, that would include Members of 
Congress in all the civil rights laws.. We think it is an outrage that 
we are not covered. * i t i j 

Mr. Bartlett. Mr. Chairman, I share your outrage and I would 
be happy— I would like to take a look at- that bill. 
Mr. Edwards. I will send it to you this afternoon. 
Mr. Bartlett. But assuming it does unexempt Congress from the 
various laws we exempted ourselves from, I concur with your anal- 
ysis and I would be' happy to cosponsor the bill. . 
Mr. Edwards. Thank you. 
Mr. Erlelfiborn, 

Mr. Erlenborn. Think you, Mr. Chairman. 
1 am sorry I am late as I was this morning but other obligations 
seem to have continued while these hearings went on. 

I am sorry, let me say to the two witnesses, that I was not here 
to hear your testimony. I have raisfd an issue in the past which I 
would like to have you address, each of you, and that is your "Un- 
derstanding of what difference— what will be done differently at 
Grove City College as a result of this legislation? 

• . « 



What discrimination "has been practiced there that will not be 
terminated as a result of making certain that not only the institu- * 
tion but all of its activities are subject to title IX? 

Mr, Glasseh, As you know, no one ever alleged that discrimina- 
tion was taking place at Grove City. It never got to that point, 
f The issue of whether Grove City was covered in its entirety as a 
result of being recipients of Federal funds was a iegal issue which 
was decided upon facts that were triggered by their refusal to fill 
out the forms and make the promises. 

So there is in this case no actual instance of alleged, much less 
proven, discrimination. But what there is is a principle that 
emerged that institutions that do discriminate could effectively 
escape enforcement of the* antidiscrimination laws by simply refus- 
ing to cooperate, that they will not discriminate, and by -the cre- 
* atiori of an obstacle that would make it very difficult, if not impos- 
sible, for the enforcement mechanism to proce^. 

So the issue is not what would happen in Grove City, but what 
would happen at all the institutions in this country in which dis- 
crimination *does exist and how easy it would be or difficult it 
would be to enforce the antidiscrimination law&.' 

Mr. Chambers. I agree that .statement. 
* Mr. Erlenborn. It seer a bit curious that the Grove City case 
was the one chosen to go all the way ^hen there is no ijUegation of 
discrimination. Were there other cases that could have been uti- 
lized as the test case to go to the Supreme C'ourt. 

Mr. Glasser. Low cases get to the Supreme Court are not unfor- 
tunately determined by the ACLU and Legal Defense Fund. But 
GroYh^ City in effect initiated this dispute by not complying and 
that case, as litigation does, winding its way through the courts 
and got up there before any other case raising a similar issue. 

It took evorvbody by surprise, as you know, because it is precise- 
ly the point of our testimony, that it was the common and unques- 
tioned understanding before that case— that issue they were rais- 
ing was not an issue. So it wasn't a matter of bringing that issue 
before the court. Nobody, at lea^St among civil rights litigants, 
thought it was issue. 

Mr. Erlenborn. That raises another quev^tion that maybe is just , 
a matter of semantics, but I have he ird vou and earlier on other 
occasions, people say this legislation would merely return the situa- , 
tion to where it was before, the Supreme Court't) decision. Is it your 
opinion that the law was something before the Supreme Court's de- ' 
cision and they changed the law and now we are going to put it 
back? 

Or wa8n*t the law always what the court said it was; it just 
wasn't interpreted that way by people in the Government? 

Mr. Glasser. Of course until the Supreme Court interprets a 
law, it isn't always the way it was. Some of us thought school seg- 
regation was alvi/ays unconstitutional, but naturally the Supreme 
' Court said it wa^3n't. Everybody, both in the Government and pri- 
vate litigants, and as reflected in the regulations, will proceed for 
years on the unquestioned a.ssumptton that the statutes meant re- 
cipient. 

That is the way the Government proceeded. That is the way the 
private litigants proceeded. That is the way defendants proceeded 
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and that was the commonly understood interpretation of the law. 
Grove City initiated the challenge. 

Grove City brought the case to the Supreme Court and in fact ^ 
the^Department of Justice opposed it. Thev sought to raise an issue ' 
which, as I say/ had not been thought to be an issue before. When 
the Supreme Court agreed with them, tjiat agreement changed the 
comnionlf ^ understood interpretation of the law. 

And we believe it changed tne ii^^rit of Congress. We did not be^v 
lieve and no one had every suggested before that the intent of Con- 
gress was consistent with what the Supreme Court.did. Everyone 
always assumed the intent of Congress was consistent with what 
H.R. 5490 purports to do. 

Our view is that H.R. 5490 really reaffirms the original intent 
* , and makes it clear, which is nov^ecessary' because of the Grove 
Cii^' decision. 

Mr. Erlenborn. I guess I would only ask that you might amend 
your statement to say most everyone, not everyone, because yc^u 
may not be aware^i but I was one who thought program and activity 
meant program or activity and ftot recipient or institution and said 
all along that Congress meant to— if the Congress meant to say in- 
♦ stitution or recipient, we would havp, could have or we should 
have. , * ^ 

It seems to me, as I said earlier at these hearings, the Supreme 
Cdurt is merely giving effect to the obvious meaning of the words. 
To read program or«activitj^ to mean something other than pro- 
gram or activity is not to give effect to the clear meaning of the 
words. 

So when you say everyone agreed, it should be read "recipient," I 
and seven of my colleagues vote against resolution on the floor of 
the House that was meant to influence the Supreme Court's deci- 
sipn. 

I think we showed that we did not agree with that interpreta- 
tion. 

Mr. Glass£R. I stand corrected. 

Mr. Chambers. I would accept that motlviation. I would like to 
say the NAACP and Defense Fund haVe, along with other organiza- 
tions and civil rights litigants, understood the law to be other than 
as the Supreme Court decided. 

I guess however it is not unusual for the Suj^reme Court to Anal- 
ly speak and speak at odds to accepted decisions in a number of 
areas like, for example, on seniority in title VII or intent and pur- 
pose in the voting rights area, and here in a pr<Jgram specific in- 
stance, under title IX. 

As has been said, the Government interpreted the act to be other 
than as the Supreme Court decided and in many cases had taken 
the position completely at odds with^the position finally advanced 
in the Orove City case. In fairness, and in order to ensure that all 
people are provided equal opportunities, it is extremely important 
that the act be amended, as is now proposed, to make clear that 
"recipient,** rather than "program,** or "activity,*' is what is In* 
tended, * 

Mr. Erlenborn. Thank you^ Mr. Chairman. One last question. 

I have heard other witnesses in the past in these hearings say 
this legislation will merely return thp law to whefe it was before, 
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Is there no other substantive change than to make this apply insti- 
tution-wide, rather than be program specific? Or aren't there other 
substantive changes contained either in the amendment to title IX 
or 640 or the Civil Rights Act? 

Mr. Chambers. It is my understanding that there are no other 
substantive changes; that the act is designed and understood by 
most everyone to simply restore the law to the position it was in 
before Orove City. 

Mr. Glasser. That is our understanding as well. 

Mr.JERLENBORN. Thank you, Mr. Chairman. 

Mr. Edwards. If there are no further questions of the members, 
we thank the witnesses, Mr. Glasser, Mr. Chambers. \ 

The next hearing on this important bill is tomorrow morning at 
9 a.m. in room ^75 of this building. 

[Whereupon, at 2:12 p.m., the subcommittee was adjouAed to re- 
convene Tuesday, May 22, 1984, at 9 a.m.] 

(Material submitted for inclusion in the record follows:! 

^ Pkepakkd Statement of Sar'ah Campbell, Sophomore, University of Missouri 

My name is Sarah Campbell and I am a soph(ttor© at the University of Missouri 
on a full ride scholarship for the women*s basketball team. Coming from an inner 
' city» all-blflck high^hool, my chances of going to a college were very slim. Athletics 
gave me an opportunity to go to a major university. At my high school, studies were 
not a mtuor priority so coming to Missouri ggve me a chance to futher my educa- 
tion. I couldn't even see myself going to p junior college because the funds were Just 
not there* I come from a big family and I would have had ho opportunity to atfend 
school anywhere were it not for athletics. 

I was recruited by over 250 schools for my basketball ability, and I chose Missouri 
for the program and the fact tRat it was close to home, I wanted my fam% to be 
able to see me plav and the facilities and other services were better at Missouri 
than at the other places I looked. 

^ I think there has been a bi| change at Missouri in terms ofirecogrtition just since 
I ve been here. This has brought more coverage and more fans into the arena, it has 
made others know that there is a basketball program at the University of Missouri. 
This year, because our men had an off-year, the fans turned the other way and a lot 
of fans came to realize that we have a really strong program. 

I started in athletics because it was my father's only wish that I be in sports. He 
wanted me to pl^y basketball and four of mv brothers played.^It's something that I 
love and 1 enioy— and I will be doing it until my body won t let me do it anymore. I 
apoly things that I learn from athletics every day. 

It takes a lot of discipline to be an athlete, and I have become^ more confident and 
disciplined off the floor as well. I think I have shown some "leadership qualities 
both on and off the floor. 

I would not be where I am' today without Title IX. I would not be attending a 
university. If the Grove City case stands^ it will hurt a lot gf young people. There 
are a great number of female athletes out thdre who have the ability to be where I 
am, or even better, if they have the chance. 1 think it's critical that they have that 
chance. 

Going pro is still an option for me, but I am looking more at my opportunities in 
special education, my major field. Being in athletics has taught me how to deal with 
all kinds of people, and it has taught me patience. Those are the twoonost impor- 
tant qualities to have in my area of specialty. 



Prepared Statement op Rhonda Clavtor, Sophomore, University op Missouri 

My name is Rhonda Claytor and I am a sophomore in education at the University 
of Missouri. I have been on scholarship to play Softball at Missouri for the past year. 
I probably would have gone to college even without a scholarship, but more than 
likely I would have had to work while I was pursuing an education. I was a walkon 
as a freshman and did not receive any financial aid during my firbt year, but earned 
a scholarship this season. » <^ 

I am the youngest of four chllden and my parents have helped put my brothers 
and sister through college— I was fortunate that an athletic scholarship helped give 
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my i^r^nts a break financially. They (my parent) have been paying for college for 
someone In my family for 17 years^ 

I derive c lot of personal satisfaction from my participation in aportd* It's some* 
thing I have Ucri involved in since I was very young and my family has been vei^ 
sports^oriented. l*t]^QUght I could compete on a Division I team and I felt that I 
could be successful at .this level. , 

Working with other people and achieving goals is one of the greatest things about 
athletics ror me. It has taught me self-motivation and striving for youir own personal 
growth, even though I am bastoally involved in uteAD) sport. 

There is a possibility of the emergence of anotner professional leiigueMn Softball 
and that is always in the back of mj[ mind. I would like to try it just for the expert^ 
ence. However, when I started playing softball that wasn't really nfiy goal because 
the professional opportunity didn't exist. It wasn't a dream of mine. 

There are always some people who are skeptical of women's sports^so I've had to 
learn to have confidence in what I'm doing. I think that quality will carry over into 
any professio^ choose to pursue. I have learned how to be strong, which has really 
literally help^ me physically as I deal with handicapped individuifs in my mc^or 
field (special education). ' r 

It seems to me that the Grove City decision, if it stands^ will bg^^'way out for all 
of the programs in the country wl\ich have just paid lip service tp Title IX in the 
past. It s tne easy way out for a lot of schools. We are only now reaching th& poin^^^ 
where we are making progress^where women's sports are getting more popular at 
the elementary and high school levels. I would hate to see that dimijnish in any way. 

I don't consider myself extremely competitive, but physical fitness 'and the bene- 
fits of working out on a regular basis are very important to me. Softball is a differ- 
ent sport in terms of the competitive nature of it— it may not be as intense as some 
other sports. At times it seemi to be a much an endurance contest as anything else. 

I will always love the recreational aspects of sport as well as the competition. 
Title IX is imi>ortant— I don't know that we ever would have started to have equal 
opportunity without it. Tliere has been nothing harmful— -only beneficial things- 
derived from Title IXt and its impact has been significant 



Phepared Statement op Janis Ehrharot, Freshman* University op Missouri 

My name is Janis Ehrhardt, and I am a G. Ellsworth Hugdns scholar and a fresh- 
man on the women's swimming team at the University of Missouri. My hometown 
is Raytown, Missouri. 1 am on full scholarship, and although I would be attending 
college somewhere were I not on full athletic scholarship, I don't know that my op- 
portunities in terms of college choice would be tJie same without that financial as- 
sistance. 

I am also on an academic scholarship ft*om the University, which has hel^jl me 
In my major field of engineering. Since this is my first year at Missouri, I don't 
really have a basis of comparison in terms of the opportunities that the swim team 
have as opposed to other athletic teams in the program, but our competitive sched* 
ule and facilities are top-notch. 

Athletics have helped mo greatly to learn dedication and what It is to set and 
achieve goals for myself. In swimming, it's on an individual situation and each 
person has to qualify for national competition and to strive for their own personal 
perfection. The feeling of achieving and knowing that Vm a little better thr.r. -^pie 
who don't get regular physical activity is very important to me 

I've been swimming since I was seven years old. arH -hv'^^cal fitness has always 
been an Importnat focus in my life. 1 hope t *rA\ always be fit, even after 1 have 
ended by competitive career here 

Sports has made me fe<*^ conndent about mysolf—without that, I don't know if I 
would be as ab!<^ to achieve scholastic excellence Since my major is. ehgineerlng, 1 
haven't felt self-conscious about feelihg comfortable in a field dominated by men. 
That situation doesn't intimidate me. Athletics has !ielped me to be able to relate to 
people better ... I have had the role of mediator between other athletes and coach^ 
es and 1 enjoy that lob as communicator. 

This year 1 was the only member of the women^'s swim team to qualify for nation- 
als, so I like to feel that in that respect I have become a leader by example. Sports 
have given me the outlet to enhance those leadership qualities. 

1 strongly feel that Title ISfcbould apply to athletlda as well as other departments 
of universities in this countiy that receive federal fUndinj}. If 1 weren't on scholar- 
ship, which is a direct result of the impact of Title IX, I would not be swimming 
today. It has made difference in my situation and I would hate to see the progress 
that has been made in women's athletics backslide in any way. 
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Prbparbd STAteMBNT op Ruth M. Berkky, NCAA Assistant Executive Director 

This statement is submitted in my capacity as assistant executive director of the 
National Collegiate Athletic Association C'NCAA**). I have oversight responsibilities 
for all women s programs within the staff operations of the NCAA and actively 
work with the NCAA Special Committee on Women's Interests, which is a national- 
ly representative group of women intercollegiate athletics leaders from NCAA 
member institutions. 

Prior to my becoming a staff member of the NCAA during the fall of 1981, I 
served as director of athletics for menVand women's programs at Occidental Col- 
lege in Los Angeles, California. As a part of my responsibilities there I coached a 
number of women's sports during, the years between 1960 and 1980. 

The NCAA governs men's and women's intercoUeriate athletic programs spon- 
sored by its member institutions, conducts national intercollegiate championships 
for male and female student-athletes, and provides various other programs and serv- 
ices for both men and women. 

This statement opeaks primarily to the issue of equality of athletic opportunity 
for male and female student-athletes which, in my view, was the primary objective 
of Title IX. The NCAA, arfan organization, is fully and irrevocably committed to the 
achievement of that objective and has undertaken special efforts to enhance 
women s athletics. 

GAINS BY WOMEN AT THE INSTITUTIONAL LEVEL 

The opportunities available to women in intercollegiate athletics have grown dra* 
matically. Women's college spprts is often cited as the area in which the greatest 
progress has been made since the enactment of Title IX. At NCAA member institu- 
tions, the number of female participants in intercollegiate athletics increased from 
32,000 in 1971-72 to 64,000 in 1976-77; and rose by 1982-83 to 80,000. Thus, in a 
period of 12 years, women's participation in intercollegiate athletics increased 160 
percent. The percentage of participants who were female also grew from 16 percent 
in 1971-72, to 31 percent in 1982-88. 

The numbers of institutions sponsoring programs for women in specific opoics 
ha^'e mcreai^ greatly during the pejriod from 1971 through 1985^ th^ number of 
NCAA member institutions sponsoring women's bask<*tH*". increased 130 percent 
(from 307 to 706 institutions); the numoer spon'= rl.nj cross country increased 4,070 
percent (from 10 to 417); softball inrrr^ - j x63 percent (from 147 to 416); swimming 
149 percent (from 140 to «49\ u,iinis 151 percent (from 243 to 610); track and field 
447 percent (from '44rr);.and volleyball 190 percent (from 208 to 603). The aver- 
age num^:. 01 women's intercollfgiate sports programs sponsored by NCAA 
^.u-.^.iioer institutions grew from-5.61 m 1977, to 6.48 in 1980, to 6.9 in 1984. ' 

Important gains have also been made in providing athletically related financial 
aid to female athletes. According to the National Advisory Council on Women's 
Educational .programs, in 1974, 60 colleges offered athletically related scholarships 
or grants to women; in 1981, 500 provided such aid. 

Notwithstanding rising costs and limited revenues, institutional budgetary alloca- 
tions for women's intercollegiate athletic programs* have increased significantly in 
all three divisions of the NCAA membership. In 1973, NCAA member institutions' 
aggregate expenditures for women's intercollegiate athletics were $4.2 million; in 
1977, $24.7 million; in 1981. $116 million.' The average Institutional budget for 
women s intercollegiate athletics in all divisions increased from $6,000 in 197 to 
$34,000 in 1976-77 (an increase of 467 percent) to $166,000 in 1981-82 (an additional 
366 percent). The most dramatic gains were in Division I, which had a 914 percent 
increase in the first period (from $7,000 to $71,000) and a further 376 percent in- 
crease in the second (from $71,000 to $338,000). 

These increases have occurred even though the growth in revenues generated by 
women's programs has not kept pace in any approximate fashion with the ex'pan- 
sion of those programs. The degree to which women's programs covered their own 
costs decreased from 34.3 fvercent of total costs in 1978 to m2 percent of t(ml costs 
in 1981. Yet, member institutions remained committed to jproviding the resources 
needed to expdnd athletic opportunities 'for women and, at all levels, the average 
financial contribution to women's programs increased. 



' In 1973. excluding footbull, on avGrnge women comprlued 20 percent of intercollegiate ath- 
letes and were allocated 3.4 percent of institutional intercollegiate athletics budgets. In 1981. 
excluding football, women comprised 37 percent of the athletes and received 20 percent of the 
budgets. 
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women's INVOLVBMRNT within the NCAA 

In 1981, the NCAA membership adopted a governance plan under which women 
were guaranteed representation on all of the committees responsible for the conduct 
of NCAA affairs, and the various programs and services offered by the Association 
were extended to women's intercollegiate athletics. 

Currently, 187 women occupy 230 positions on NCAA committees. These womeri 
represent 143 NCAA member institutions. Thirty-one percent of all committee posi- 
tions are held by women* Women serve on nearly all NCAA committees and, in fact, 
the number of women on administrative, general, convention and special commit- 
tees exceeds established mihimums desig;ned to ensure representation based upon 
the ratio of female to male participants in intercollegiate sports. The ratio of par- 
ticipants will be reviewed periodically to determine whether established minimums 
for womenlife appropriate based on developments in the administration of and par- 
ticipation in women's athletics. During the 1982-83 academic year the intercplle- 
giate athletic participation ratio at NCAA naember institutions showed 69.2 percent 
males and 80.8 percent females. I personally believe that as the effect of the mem- 
bership legislation adopted in 1982 and 1984 at NCAA Conventions, insuring a mini- 
imm number of sports to be offered for women without regard to participation 
ratios, that the participation numbers for women will increase and, as a part of 
that, additional opportunities for women for service on NCAA committees will be 
provided. 

The number of women delegates attending NCAA Conventions has increased from 
159 in 1981 to 318 in 1984. As a part of the governance plan institutions were en*' 
couraged to send women delegates to the Convention and a fourth individual was 
added to the Convention delegate listing (identiHed as the primary woman athletics 
administrator) to insure this opportunity for women. 

In 1981-82 the NCAA, at the direction of its membership, began offeriiig intercol- 
legiate championships for women. That year, the NCAA sponsored 29 women's 
championships in 1.8 sports. By 1984-86, the NCAA will sponsor 83 women's champi- 
onships in 15 sports. Tinder policies adopted byjhe NCAA membership, these cham- 
pionships are flnanced on the same basis as men's championships. In an effort to 
encourage the growth of <|yomen's sports several exceptions to the championshipe. 
policies for men have been allowed in the women's championships to encourage the ' 
growth of women's sports. * ' 

The NCAA guarantees payment of the game and transportation expenses of its 
championships for both men and women regardless of the revenue^generating poten^ 
tial of those championships. To date, gymnastics is the only women's championship 
that has generated suflScient revenues to p^ its own costs. Consequently, the 
NCAA subsidized 28 women's championships offered in 1981-82 at a cost of $1*8 mil- 
lion and 30 womeh's^championships in 1982-8^ at a cost of $2.4 million. In 1982-88, 
'NCAA expenditures for the 80 women's championships that were nonreveniue^pro- 
ducing eXc^ededl{s^xpeTIditures for the 31 men's championship^ that were itonre- 
venue^producing by 8.8 percent. 

In addition, for the past three yeant, the NCAA has substantially increased the 
share of its promotional budget devoted to women's athletics. This share increased 
from 20 percent in 1981-82 to 84 percent for women in 1982-83. This year women's 
athletics is receiving 49 perceht of the total $709,200 promotional budget. A substan^ 
tial portion of th^ funds has-been earmarked fur a special effort program aimed at 
increasing the visibility of women's basketball and women's gymnastics. This special 
effort program includes allocations for feature stories on fiemale athletics in print 
media, an annual press conference luncheon focusing on women's basketball, ^levi- 
slon coverage of women's sports and professional developtnent seminars. 

At the 1982 NCAA Convention, ^he^NCAA membership voted that all member in^ 
stitutions must sponsor at least four sports for women, this policy to become effec^ 
tive as of Septemoer 1, 1986. Women's programs had not previously had specific re- 
quirements regarding the number of sports that must be sponsored oy member insti^ 
tutions in order to have membership in the national organisation. 

At the, 1984 NCAA Convention, the NCAA membership took another^jmc^or step 
to, ensure equality of athlcttic opportunity for wofhen. Currently, to qualify for mem* 
bership in .Division I of the NCAA, institutions must offer at least eight varsity 
intercollegiate sports involving all male teams or mixed teams of mal^ and females. 
NCAA legislation adopted this year requires such institutions affiliating their 
women's programs with the NCAA to sponsor a minimum of six varsity intercolle- 
giate sports involving all female teams as of September 1, 1986; seven such teams as 
of September 1, 1987, and eight as of September 1, 1988. 
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Similarly, under current NCAA rules, to qualify for membership in Division II, 
institutions must offer at least six varsity intercollegiate sportft for all m^le or 
mixed teams. Under new legislation adopted this year, Division tl institutions 'affi- 
liating their women's programs with the NCAA must sponsor a minimum of five 
vansltv intercollegiate sports involving all female te^ms as of September 1, 1987, 
and SIX as of September 1, 1988. The NCAA believes that these new sports sponsor- 
ship requirements are considerably more demanding than the requirements of Title 
IX, and these membership criteria will make an important contribution to the con- 
tinued development of increased athletic opportunities for women. 

INVOLVEMENT OP WOMEN AT THE CONPEKENCB LEVEL 

In r^ent years, women's intercollegiate athletic opportunities tlsq have increased 
markedly at the conference level. This year, 28 Division I conference5l, 15 Division II 
conferences, and 17 Division III conferences are sponsoring women's competition. At 
all division levels, the number of conferences sponsoring women's competition in 
specific sports is growing. For example, at the Division I level from 1082-83 to 1983- 
84, the number of cohferencesi^sponsoring women's competition in basketball in- 
creased from 25 to 28; cross country, 15 to 21; field hockejLjeven to nine; golf, six to 
eight, swimming, 15 to 17; tennis, 20 to 22; outdoor tracHt, 16 to 18; indoor track, 
seven to 10; and volleyball, 19 to 25. 

COMMENTS ON H.R. 5490 

As Stated above, the NCAA is committed to providing equality of athletic opportu- 
nity to male and female student-athletes, and will remain so committed without 
regard to the action taken by Congress on H.R. 5490. Within that context, I would 
express my view with respect to the proposed bill. 

As originally enacted, it was my understanding that Title IX applied only to spe- 
cific programs and activities receiving Federal financial assistance. Both the Title 
IX prohibition against sex discrimination and the enforcement provisions of the 
statute were so limited. The rationale for a statute so structured was that the Fed- 
eral government should not finance programs or activities "in which discrimination 
exists. 

H.R. 5490 would amend Title IX to broaden its coverage from the particular pro- 
gram or activity receiving federal fmancial assistance to an entire entity and relat- 
ed subunit's receiving, directly or indirectly, any such aid, without regard to the 
nature or extent of the assistance or its proximity to or rer^oteness from the pro- 
gram or activity to ho regulated or investigated. 

A serious question should be raised as to whether it is resfsonable or logical to 
maintain the premise that such remote receipt of Federal aid provides a logical 
basis for jurisdiction in such circumstances, ^wonder whether this is not an exces- 
sive reaction to the Grove City case. 

First, our le^al counsel holds the view that Grove City did not go as far as some 
seem to think it did. For example, it would appear that a student who receives Fed- 
eral work study assistance and competes in varsity athletics still brings the applica- 
tion of Title IX rules to that program. Thus, probably most, if not all, athletic pro- 
rams at NCAA members still must meet the standards of Title IX. If that is in 
oubt, possibly the proposed legislation should deal with that kind of question; e.'g., 
individuals receiving work study or BEOG funds bring the programs in whibh they 
participate under Title IX. 

' Second, the legislation— as I understand it— will bring under the Federal rule 
making and enforcement authority aspects that, in fact, do not receive Federal aid. 
The bill provides. I believe, that i/one BEOG-aided nursing student attends Kansas 
State University, the K-State crew— a club sport only— would be under Title IX, the 
Big Eight Conference would be under Federal inspection and enforcement and the 
home economics extension course conducted by Kansas State at Junction City would 
be under Federal authority. 

It is this type of pervasive extension of Federal rule-making authority, paper 
work, investigation and enforcement that has led to many citizens' desire for decon-^ 
trot, not more control. Illogical extension of, Federal policy, I believe, weakens re- 
spect for that policy. , 

Thirdly, throwing such a wide loop will brjng added demands for inspection and 
enforcement— much of it directed at inconsequential matters— thus weakening, in 
my view, the enforcement and vital aspects of civil rights. I believe we all should 
keep our eyes on the main goal— equal opportunity for women as well as men. 

Thank you for the opportunity to express my views. 
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Prepared ^ AtEMBNt of Pa»jl Levy, Founder and President, The Whole Person 

Inc., Kansas City, MO 

I am Paul Levy, founder and President of The Whole Person, Inc. which serves 
people with disabilities in the 6 county area of Greater Kansas City. The Whole 
Person is a serMice and advocacy organization seeking to protect rights and e^and 
opportunties for people witW disabilities. In Greater Kansas City, there are approxi- 
mately 130,000 persons with djsabilities and about40% of those (or 43.000) are clas- 
sified as severely disabled. , 

First of all, I think it is important for me to share with you The Whole Person's 
experience with Section 504 of the Rehabilitation Act of 1973. In the first instance, 
The Whole Person Was made aware of discriminatory practices at the University of 
Missouri at Kansas City through several students who related an experience in 
which they were not provided equal access to programs and/or services. We'docu- 
mented all of the information from each of tl\e^ students and presented our find- 
ings to the UMKC administration. When the administration was unwilling to exdnf- 
ine our findings or meet with us to develop sin^ple remedies, The Whole Person had 
no Choice but to file a formal complaint with the Office of Civil Rights, U.S. Depart- 
ment of Educatiort. As a result of that,'OCR came to the same conclusions as The 
Whole Person. In its submittal to OCR, UMKC set aside sixjcific remedies within 
one year and continued until* recent months to vnake modifications throughout the 
campus to bring it to n^ar full accessibility. It is our firm belief that without our 
action, the university would <not hav^ advanced so, close to this point today. 

In the second instance, w^ became aware that the city of Kansas City, Missourj 
had not met its requirement to complete a transition plan and to surVey theMeveioT 
programming and provision of service available to its disabled citizens. When ^quer- 
tioiied about what progranTs and services in eacj|;i department were made available 
to persons with disabilities, the'^city had no response. Because of their lack of coop- 
eration, we filed a comj^laint with the Oflficfe of Civil Rights, Department of Health 
and Human Services. As a result qf this complaint, the bity was quick to budget and 
implement those physical and programmatic changes to bring it into compliance 
with federal law. This work continues to this day to make added changes in city- 
owned buildings and othrr programming. , ^ 

Upon close reading and e^ipmination of HR 6490^ there are a few comments that I 
would likje to make. First, persons with dii^abilities are taxpayers. This gives us the 
equal right to make demands upon society for whatever is offered to the general 
public. Persons living with disability have a right to. equal services and opportuni- 
ties not only because they may or may not be taxpayers but because they are simply 
citizens ot this nation. If cost is any consideration, which it need not be, the costs of 
including ar.d expanding prt)grams and services to Include disabled persons would, 
of course, have a long-term pay oft* in giving as a further opportunity to repay soci- 
ety or contribute that much more. As In the case of Grove City College v. Bell, dis* 
^crimination' should not be -permitted to exist because of ^ technicality In the law. 
J'hisjblll. HR 5490, would correct any technicalities that allow discrimination to con- 
tinue. 

- Section .504 enforcement Is not a costly process. We know this from first hand ex- 
perience. This canaot, in any way. be an argument used' against the Section 504 
compliance process. Thla coufftry has dome so far In recognizing equal rights for per- 
sons with disabilities as exemplified In^P.L. 94-142 (the Education for all Handi* 
capped Children Act) and the Rehabilitation Act of 1973. As community groups such 
as The Whole Perspn and nation&l efforts on behalf of disabled perons continue to 
sustain these rights and to seek further advances, it Is Important that we do not 
stumble on legal provisions which can allow dlscrunlnatioft. We need enforcements 
which' continue to smooth the way to hAng full rights and equal opportunities to 
persons with disabilities. 

Thank you for this opportunity to present these points to you today. I urge you 
and othfer members of your committee to fully support HR 5490. Thank you. 

\ 
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Vt'MiU b rbRSON X oMu e hv a i^ari time mter- 
prt'ttr Intcrprerci •iirvufi .in* uvaiLibio tor 
ili'it ion«>umi-rs mIio hrtve .1 titMncial nccJ fi>r &uch 
M'fvitcs in tlu- iiiinrii(ir>irv- Traimntj K»r manner 
ment t»l n jHT<on;il » an- :i«M«t,int 1* j/ivcn 10 ihow 
wrtolv nM)hil»tv-jn»p.iircJ mJivuliinN whi) nred 
h^tulh itti help to livf .»n»upt'rvi^^l in tht- umimu 
nitv Fi*r nxiri- inUiriiMtion ^lUiut anv of these 
inJiviJiial H*r>K'os, i itntait Dur Sirvii*i'!» MaimKcr 

AREAS OF CONCEftN 

iW WHOI.E PFHSi'^N .i.ldrt'VM.s .1 broaj ranitt of 
<.orimuinitv iMues th^t .iHi'it Jtitiibk-J individuaK. 
Srijiir i»f innitfH wSuh arc )iiwu oh -^oinK 
,i:tt-nti\in h\ ixir voliioUvrA M\d st,iH .iri-' 

fuJiication 

l:Jui:itutn.il inMitiitiohs Itom rivrntntary toiMst- 
s4VonJ;ifv li'Vi'U are m.uuiaicd to provide anecjual 
rdut.Hutn for all %tudrht.> x^tth di»ahilitii s. liach 
vt ar The WHOLt PKRSON publishes a disabled 
Ktudetit '< guide to v■l>l^rv ^. proKrnms. and HTvkes 
III iriM » i»rninunitv and tour ye^ir college^ as urlla^t 
MM iitiotidl ahd ^ra^l^ wh»H»U We are alsn deeply 
« onmiitfod to the development of alternative edii- 
iatitmat proxramA vith a^ Hiirvivai fikitis traihinK 
.ttij developmental I'^roKt^m^ leadini^ 10 adult ba^ic 
ediuMtion tla^sl•^ and i. tV.l"i 




Accessibility 

Ac(.*es6 ift an o»erridinK Issue for all areas (>erttnent 
to dtsaf>ilitv. Through numltorlnR of aovcrnmehi 
anfiuies and fetipii'nts of fevieral funds, The 
WHOLE PERSON has advocated for compliance 
with Section 504 of the l<>73 Reliabilitation Aci, 
We have Iwen respcinsible Uir opening city Kovoni' 
ment, educational tn^ititutions, hospitals and other 
oritanuations to the disabled (Hipulation. The 
WHCM E PnRSC)N K a primary resource on aceev 
Sibil it V and equal opjxKfuhitv for businewes, ^or- 
pfuations. community vt'^^ups* K^^verntnents and 
indivtduaU. Technical assistance and training 
services are available for groups coniidering mixl^ 
ifie.it ions to their programs or buildings st) that 
they are usable by people with all types oi 
disabilities. 

AC:Cfc'SS KC A (7uiiie/«JT IhwH^l Kansas Cifum« 
is a compilation of acressibility infarination tM\ 
050 places of entertfllnmcni and public buildlnga 
in Greater Kansas City. Publijthed in 1983, the 
tirsf uf Its kind Kude for Kattsn& City is available 
ih our offuv 
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ttvcht. thU fifoup works wi^ltii 
on I$su6i rmt^d to th^ i^rsUit 



tubed in i \l^r#il^Ulife^^^^^ 

Ipl ^(^umtti^ with lo0tii^|ijblidU^ 



Tho WHOLE PERSON ,l(#epf ninmi of curreni 
tcisUlatioii m4 f^^uUtloi^ on itittiohiili $tm ind 
toc»l \mh in order to mik« dyr p^Him known 
to '^appropriate ofAcinb. Voluttt^rs «tid »t«ff pro* 
vide t^timony at public h^tnpi cOmult with 
Uglslatori dftd other liw«miiker«, mid do^n^t^fimry 
phone ciJlingi^nd tetter wridng^ % nm^knippott 
for needed Uwi or to oppose detfirtv^ttt pl<^p^^^ 
The WHOL0 PBRSON nociOed mi^mtid com- 
muttfty a\en\bcrs and orgKinltAtions ori$artieul«r 
diMblKty ii^um. 

Wc maintain fvequent contact with representatives 
o'' various departments in dty and state govern^ 
. ictit to keep a strong working relatiotwthip be* 





Afibrdable and|j:o«Nible tfan^il^Kofi strvicos 
wUlchcfo^polmealbouadadQSinii^tl^ftothe 
freedom of o^bled restdei\ts of Cmte^ Kansas 
City,;She WHOLS PfiRSOK works wld^ many dir* 
fer^Qi i^ncl<s tnd groups oq the tfintformUon 
problems of our metro aro. A guide ts^otea traos* 
portatton services and provtdersjs published on <n 
annual basis. 
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Personal Caro 
IVfsonal core is nn fecntlal service for people ' 
whose disabilities soverdy limit their physlcfll 
functioning. The WHOLE PERSON works with 
other advocates to establish tidequnte personal 
core services In the community. While stuff pro- 
vides training to consumers on monngemont of 
♦their t^ersoDAl cnre providers, volunreonrondi^th^ " 
staff ttrc advocating for the funding needed tocstab> 
Ilsh a consumer-directed personal core assistance 
program for lo\Wfncon]|^onsumcrs in both Kansas 
and Missouri. ^ 



types of dlsabllUies cells audlen^e^ alibuf what It It 
like to live with a disability. Irhw bcift^qn*toidy 
successfiillirbfrlplngm^mbfriofthil^it^^ 

- accept disabled cltiiens mi in ^off^^gimc^ti^ 
ceptlons. The VWOLpMsWa i^oli^kblie 
educattfr has also infiluded spcohfii oA'tojfe re- 
lated to disability, convener of jo^al cotifecncoi 

-and sponsor- qf community-fonlms^ti--§t»^ffc' 




PUBLIC EDUCATION 

The Kansas Qty community has learned to turn to 
The WHOLE PERSON os a ceniffil resource for 
information concerning disabilities. Other Infor. 
mrtion and referral organiaottons refl^f callers* 
questions pertaining to disability to us. 

Community groups, schools and others have 
learned about disalillity from oyr Close En- 
counters Pnncl. Tills panel of p<'(>ple with various 
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for commeixt or clarl^oitlon ^^he^taiffl 
\$ in the Aowi. We continually pto^ljfclhJ^lfi^flbh 
for \m on radio acid ttlevuion as u IW^^'S' 
popcrs w k^p th^ public inforto^d md to 
concerns of disabled people In oyr ^ofSmutllty. • 

The WHOLE PERSON pttntsabl^onthlymW 
letter to maintain an information dtad with puf 
membership, other orjRnliAtioiii, i^Ws tfid 
govetnment officials. This publicftto pttj^dflllfi 
update on activities of our ofganltatlon oilier 
local imd national d{iabilfrV*new$4 ThdiMki^et 
usually Includes jfpeclal <dftlQfli. p«ffipto on 
topi^ of Interest such as fducitlOftV 1\aivl^g, 
transpof tatlon, humaii sexuality jind # AflftuaJ 
Report These pamphlets can hk pulled put of the" 
newsletter and kept for future reference by reader^^ 
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» 4 Pmpxmi) Statrment of Karrn Holm, /Vbsooiatb GENBRAt Counsel, Washington 

UNivBRtOTY, Kansas City, Miss^iuri. 

My name is Karen Holm. I am Associate General] Co«06el--one of the in-house 
lawyers-for Washington Univen^ity. in St. Louis» MiflS^ou«fi. Washington University 
is private institution, founded in 1851, with approximately 4,000 undergraduate 
students and another 4,000 graduate) students. 

As I understand it, this panel is addressing three questions concerning Title IX, 
,and f have organized my comments around those three questions: (1) the impact 
. . Title DC has had on promoting women*s participation in traditionally male-dominat- 
ed fieJds; (2) the anticipated effect of the U.S. Supreme Court's decision in the Grove 
CfJty casa if there is no corrective legislation; and ((i) the proposed corrective lo^isla- 
tion-^ H.H. 6490. 

M> perspective on the fii-si question is perhaps a narrow ono. I graduated from 
the Washington University U-w School in 1972, the year Title iX wfxa passeci. One 
hundred and one years before I graduated, the flVst woman to gvaduaiu from Jaw 
Kchool in the United States graduated from Washington Univcr&ity Law School. 

In 1972, my law school class was ten percent women. T understand that Jaw school 
classes across the country are now averaging thirty to forty pendent women. I feel 
that this trend of increased enrollment of women in all the profesisional schools, not 
just law school, started before the enactment of I'itle IX, and that it wmi more the 
result of women deciding this wa»* something they wanted to do than of a law being 
passed saying they had the right to do it. ] would Yte interested in hearing from Dr. 
Jonas when he makes his remarlts whettjer he has a different opinion about the 
effect of Title IX on the increased enrollment of v/omen in medical school 

There are, however, at least two areas in which Title IX. in my opinion, has had a 
real impact on Washington Univensity and I believe on other colleges and universi- 
ties across the country. 0«e, as you might e.Kpect, is women's athletic programs. 
Washington University has never had Urge men's ivthletic programs, so we did not 
have as far to go as some imtitutiomi in itiaking our women's program comparable, 
but there's no question that significunt changes, even for us» had to be made. You 
have already heard a very interesting and informative discussion of athletics and 
Title IX earlier th*o morning eo I won't gojnto any. more detail/ 

The other area in wh?ch 3 think Title iX has a definite impact is in forcing us to 
deal openly with the issue of aexual harassment on campus. Let me very quickly say 
that I am not one of those who beUeve that sexual harassment is rampant on the 
campus of Washington University or on the campus of any other college or universi- 
ty. To the extent that it has occurred, I believe, from what ^know, that it has been 
in isolated instances. But those isolated instances in and o/ themselves were a prob* 
lem which needed to be addressed. Title IX forced the issue. It required the designa- 
tion of a Title IX Cootdinator on campus and the setting up of a grievance proce- 
dure for studentR who had complaints of sexual discrimination of any kind, includ- , 
ing sexual harasHment. U brought the issue out in the open, and, on our campus at 
•least, there has been a "vigorous debate ever since about the extent and definition of 
the problem. I think that's a healthy development. 

Turning now tu the effect that the Grovq City decision could have on the progresa 
we have made ia these two areas, it is hard for me to see how retrenchment is a 
very practical pOHsibility. regardless of changes in the law. The problems I see Grove 
City raising are af an adnuniatratiN^e nature. As you are aware, the decision essen- 
tially creates a jurisdictional cra^y quilt for the Department of Education. Title IX 
would prohibit sex discrimination only in our programs and actives Vhich are'spe- 
cifically federally funded. Washington University, last fiscal yeaffhad approximate- 
ly 650 federal grants and contracts, in a total amount of rqughly $65 million. Our 
annual operation budget, was $278 million. So you can see that our federally funded 
) prqgrams and activities are very much interspersed among programs and activities 
lunaed in some other way. i 

Qn the' day the Grove City decision was handed down, there was a conference of 
the National Association of College and University Attorneys (NACUA) being held 
,in Washington, and the Chronicle of Higher Education interviewed a number 
of the lawyers who were present about the possible effects of the decision. Vawually 
all of them, and they represented a number of different kinds of institutions, 
seemed to feel that prove City would not have any practical effect on the gains 
made by women. Donald Reidhaar, General Counsel or the University of California 
and the current President of NACUA, said lhat he thought his institution received 
so much federal money that it would be impossible to trace which programs it af* 
fected and which it did not. 
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What I think these lawyers may4;iot hove realized at the time, was that the De- 
partment of Education might have no choice but to try to trace funds, impossible or 
not. Secretary Bell indicated some time after the decision that the Department of 
Education would have to revise its regulations to reflect the ruling* The burden 
would be on the Department to establish its authorit)r/and «8 a result there could 
be a significant increase in the paperwork and administrative burdens on both .the 
af^ency and the institution^ whether the college or university wanted to raise a juris- 
dictional issue or not 

The ultimate legacy of Grove Ciiy^ as far as I can see, would simply be more litiga- 
tion, trying to determine on a case by case basis/liow to apply what could turn out 
to be a simply unworkable concept. 

I hasten to say that I do not believe that the Supreme Court felt' this was a desira- 
ble state of affairs. The thrust of the decisioH^ I think, was that, if one is*]going to 
apply well-settled rules of statutory construction and English usage, the word^ used 
by Congress— "nrogram and activity"— wer^ simply not subject to the interpretMon 
given them, that Congress had not in fact; in plain English, said what it intended to 
say. 

The logical response to Grove City, it would seem, is to do just what Congress is 
doing—correct the statute and the othc^rs on which it was modelled. As I understand 
it, the drafters have tried very carefully simpiv to restate, precisely this time, the 
originally intended scope of the statutes. As far as I can tell, on reviewing H.R. 
5490, they have succeeded, except perhaps in one instance — the fund termination 
provision. That provision had originally read in pertinent part: "(TJermination [of 
assistance] * ^ ^ shall be limited in its effect to the particular program, or part 
thereof, in which noncompliance has been found." Everyone seems agreed that this 
provision was supposed to be interpreted narrowly; there was no contention that 
''program" in this context meant the entire institution. [See, e.g. the statements of 
Senators Dole and Leahy introducing S. 2568, Cong. Rec. 4594, 4598-4599 (April 12, 
1984).] It is, therefore, unclear to me why this wording in the fund termination pro- 
vision, as to which there was no confusion, is now being changed, particularly since 
the language they are substituting seems to me to be much more vague and argu- 
ably subject later to an interpretation that all federal funds (as "indirect assist- 
ance") would have to be cOt off. 

Fund termination, of course, does not happen very often. The parties may well be 
in court anyway in such a situation, and this would simply be another issue to be 
decided at that time. But it does seem to me to be one place in the bill where there 
might be some doubt as to whether the scope ^ the original law is being precisely 
restated. 

Thank you for giving me the opportunity to make these comments. 



Phepared Statement of Alice Kitchen, Women's Equity Action League and the 
Kansas City Metropolitan Regional Commission on the Status of Women 

Congressman Coleman and! Committee members: My name is Alice Kitchen. I am 
here today on behalf of the local and national Women's Equity Action League and 
the Kansas City Metropolitan Regional Commission on the Status of Women. Both 
of these organizations have worked hard to ensure the implementation and vigorous 
enforcement of our civil rights laws. 

We strongly support your sponsorship of H.R. 5490. We are equally pleased that 
wo have bipartisan Support from both Missouri and Kansas with the cosponsorship 
of Congressmen Wheat and Glickman. In reviewing some of the crHiques of the 
Grove City decision the following implications are suggested: 

Colleges like Grove City will continue to limit the form and destination of their 
Federal funds and thereby avoid enforcement of the letter and spirit of Title IX. 

Enforcement of Title IX after Grove City leaves too much to the discretion of the 
Department of Education, Office of Civil Rights, the State, and the university /col- 
lege officials without clear direction. 

Other anti-kliscriminatory regulations within the institutions and States will not 
adequately offset the impact of the Grove City decision. 

The negative impact of the Grove City ruling could be shortlived due to fiscal and 
demograpnic trends, but to us no less significant 

Experience related to the Maryland University case regarding discriminatiomi 
women's athletic programs suggests that the Department of Education Office'cf 
Civil Rights will continue to follow a very narrow interpretation of the law. 

Court decisions like Grove City give the impression enforcement of civil right vlo* 
lations are no longer a priority for the Federal Government 
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Status of Section 504 and Title VI in hiijher educatjon could be affected as a 
I'esult of this ruling since all three laws contain similar language. Th6 programs 
specific standard for Title IX Grove City could also be applied to Section 504 of the 
Rehabihtation Act of 1973 as well as Title VI of the Civil Rights Act of 1964. 

Discourages the Office of Civil Rights and the Department of Education from ag- 
gressively enforcing the spirit o^the legislation. 

„ J?^ reasona we believe iv is imperative that clarifying legislation be passed. 
Without this clear interpretation and strong direction through legislation many 
years of civil rights progress stands to regress. 

Both the Women's Equity Action League and the Commission on the Status'of 
Women support full national commitment to the vigorous enforcement of Title VII 
of the Civil Rights Act of 1964, and Executive Order 11246, including full funding 
for the Equal Employment Opportunity Commission and the Office of Federal Con- 
. tract Compliance Programs, and actions aimed at broadening the interpretation of 
those laws so that they will address all forms of gender discrimination. Also, both 
^^^^iIi5?^^^"/J?®X®J".^*^®* ^^^^ priorities the vigorous enforcement of Title IX by 
the Office of Civil Rights of the Department of Education, particularly in the arec^ 
of athletic opportunities employment, sexual harassment, financial assistance, and 
professional school admissions. 

Other related priorities include the vigorous enforcement of the Age Discrimina- 
tion in Employment Act. 

Effective implementation of our laws guaranteeing equal opportunity for women, 
thp handicapped, the minorities, and the aged is in jeopardy. Without clarifying leg- 
islation, those charged with enforcing the laws and regulations will have an increas- 
ingly difficult job with no incentive or support to do aggressive enforcement. Given 
the Grove City decision administrators may circumvent the law with no social or 
legal penalty. * * 

In the interest of protecting the safeguards that we have secured through Civil 
Rjgjjts legislation, we strongly urge you and your Committee menbers to pass H.R. 

Thank you for bringing this Hearing to the Kansas City metropolitan area. 

Prepared Statement op Daniel M. Lambert, Vice President, William Jewell 

College, Liberty, MO 

My name is Dan Lambert. I am Vi'c'e Pi'esident of William Jewell College in Liber- 
ty, Missouri, and am jJresent toda/ representing my own college and those of an 
organizatiott kn pp a ^ the Indepe^ent Colleges and Universities of Missouri. This 
consortium is comprised of more than twenty nonpublic and often church-related in- 
stitutions reflecting a broad range in size, philosophy^nd mission. Through ICUM, 
members keep abreast of and address those nfatter^T public policy which impact ' 
the well-being of the schools and their diverse constituencies. 

Thank you for inviting our participation in these hearings. 

The discussion before us, as 1 perceive it, involves not one but two principles im- 
portant both to our colleges and the public good* generally. 

The first of these is a commitment to offer our educational services on a nondis- 
criminatory basis. As with our society at large, higher education was slow to recog- 
nize that many traditional patterns in our culture precludejd women from the per- 
sonal and professional options usually available to men. 

While the vestiges of long term gender bias have not dissipated quickly, equal 
treatment for women has been achieved i*^ oiay areas. Much of this progress may be 
attributed directly to Title IX mandates, inna Slavik, staff affiliate of the Ameri* 
can Council on Education, found that frorr. '72, when Title IX was enacted to 1980; 
• the proDortion of women earning medical o rose from 9 percent at 26 percent, 
similarly the proportion receiving law degte*. , increased from 7 percent to 82 per- 
cent, and the percentage of doctorates award#to women moved from 16 percent to 
32 percent. 

Ms. Slavik also reported jmeressive gains by v»omen in college athletics. In 1980, 
on the average 16.4 percenlWra school s athletic budget was for women's sports, up 
from only 2 percent eight years previously. Concurrently participation in women^ 
athletics increased by 250 percent. 

Clearly then there has been substantial progress toward the goal of nondiscrim- 
ination in higher education. Just as clearly, much remains to be done. 

The second principle which warrants our serious discussion is the preservation of 
a viable nonpublic sector of higher education in our country; This Is an issue which 
goes directly to the educational -Jiversity which has served America so well and the 
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survival of colleges ond univorsities which are free to pursue their missions inde- 
pendent of government regulation of their internal affairs. 

If wo are inthe dilemma it is captured well in the Grove City College case. 

Here is a college with a tradition of fleroe independence) funding its ne^s 
through private fuads and the church constituency which started the snhool. Grove 
City College carefuljy refused government funds " ' recognizinif " as Jus- 
tice Powell wrote in; his concurring opinion to the case tnat with acceptance of 

such assistance one^ surrenders a certain measure of the freedom that Americans 
always have cherished." 

Hence when Grove City students applied for federal grants, the College opt^ for 
the Alternative Disbursement System which made the government, not the college, 
the administrator ot those funds. This course, it was assumed, maintained the 
school's autonomy yet permitted students to receive funds for which they would be 
eligible at colleges less concerned about their independence from government regu- 
lations. 

The new twist here and one obviouslv not anticipated by Grove City is the Court'^ 
finding that the federally-assisted student becomes conduit for government regula* 
tion of his or her college. 

However, the Court also ruled that even though Grove City was a recipient within 
the meaning of Title IX. government regulation applied only to the program direct- 
ly aided by the federal grants, the College's own financial aid program. 

If adopted, H.R. 5490 would remove the '^prograjn-speciHc limits placed by the 
Supreme Court and* would permit the federal government to regulate virtually 
every aspect of a sohqol on the grounds that some of its students accept federal 
grants or loans. 

Those of us in the private sector have grave reservation^ about this legislation, 
though the Court's decision in Grove City substantially increased our exposure to 

fovernment regulation through federally assisted student aid, the interpretation of 
'itle IX as program-specific permitted schools to participate in the covered pro- 
grams with the knowledge that regulation extepded no further than the puhlic 
monies its students received. In the absence of this narrower view, schools such as 
Grove City which have refused government nrKiney to avoid government regulation^ 
will be as subject to federal control as those colleges and universities which through 
the years have received massive sum^in direct public subsidies. 
Our concerns about the proposed legislation are these: 

(1) Removing the program^specific feature of Title IX damages, perhaps irrepara- 
blv» one of the surviving distinctions of private higher education. One must wonder 
what incentive there' would be for non*public institutions to continue financing, 
themselves when federal student aid brings as much control a^ would larger direct 
government subsidies. 

(2) The legislatior. ii^a very real threat to muny small, church^related colleges 
whose existance is essential to higher education diversity in our counbr. The choice 
for these is simply stated: they admit students who receive federal aid and thereby 
accept the concommitant government regulation of their operations, or they face 
the vagat^es of a highly competitive market (characterised by an unprecedented de- 
crease in the pool of college-age people) already at a disadvantage to those schools . 
whose students can accept the federal aid. Bruce Hafer, president of Bickis College 
says it this way: "If the only way to avoid massive federal int«*uslon & for a private 
institution to refuse admission to students receiving federal grants or loans, schools 
which give. priority to preserving their independence will be forced by obvious mar* 
ketplace factors into Sharply reduced enrollments and consequent financial disas* 
ter.^' 

(3) We fear that \\)e removal of the program-specific limitation coupled with the 
private cause of action granted ih the Cannon case will greatly expand our exposure 
to time consuming and expensive litigation. Many schools already have experienced 
the arain of their resources which results from complaints growing out of the vari- 
ous antidisctHmination ledslation. Certainly remedies for such ills are Justifiedi but 
the relative ease with which a college can be sued or become the target of an admin* 
istrative complaint encourages many groundless allegations. The school, its students 
facing the potential loss or fedem aid, has no choice but to employ counsel to 
defend its interests. When complaints are found to be groundless, which is trut in 
many cases, the school has no way to recover its expenses. 

As stated earlier, the impact of Title IX has been demonstrably profound. Its ear* 
liest effect was to raise the collective awareness of the inequities women faced on 
the typical campus. This was accomplished through a thorough self^study required 
of each college participating in federal programs assumed to bo covered by^he stat* 
ute. These reports, which examined alt internal activities and programs, provided 
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each cdlege and university a blueprint for correcting any of ita policies which were 
found to be sex-biased. >^ 

It was this process, which beyond anything else caused colleges and universities to 
internalize the principle of nondiscrimination and committed schools to policies in 
which equal treatment of the sexes if central. In the early yrtrs of Title IX many 
educators assumed that it applied only to programs of direct federal assistance; aid 
to students was not then thought to be aid to inst1lQ||pns. Nonetheless, most schools 
sought to elimin^ite biases throughout their programs and facilities, acting out of a 
sense of rightness as much as a sense of requiredness. 

If this analysis is accurate, the Grove City finding of Title IX's program-specificity 
will not diminish the commitment to equal treatment of the sexes. 

Clearly we do not*face a forced choice in resolving tliis issue. Public policy should 
require that government benefits be disseminated on a nondiscriminatory basis, and 
similarly, there should be reasonable regulation of those institutions which deliver 
those benefits. 

But go|fernment oversight and the giutonomy of the local agency can be achieved 
by the sensitive balancing of these competing interests of thd kind provided in the 
Grove City case. We recommend that the Court's wisdom be*preserved by retaining 
the program-specific language of the original statute. • 

Let institutions which want federal money be aware of and prepared for the gov* 
ernment regulation of their internal affairs. However, ,thos^ schools which decide 
against duect public funds should be permitted to enroll students receiving federal 
assfstance with only ^hat government regulation which was approved in the Grove 
City case. 
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CIVIL RIGHTS ACT OF 19»4 



TUESDAY, MAY 22, 1984 

House of Representatives, 
Committee on Education and Labor, and 

Committee on the Judiciary, 
Subcommittee on Civil and Constttutional Rights, 

Washington, DC. 

The committees met, pursuant to call, at 9:30 a.m. in room 2175, 
Hayburn House Office building, Hon. Don Edwards (chairman of; 
the Civil and Constitutional Ri^ts Subcommittee) P£|siding. • 

Members bresent; Representatives Perkins, OBee, Packard, 
Gunderson, Erlenbom (Committee on Education and Labor); Repre- 
sentatives Edwards* Kastenmeier, Conyers« Sensenbrenner (Sub- 
committee on Civil and Constitutional Rignts, Committee on the 
Judiciary). / 

Staff present: Ivy L. Davis, assistant counsel; Philip Kiko, ass9ci- 
ate counsel (Committee on the Judiciary); John F. Jennmgs, coun- 
sel; William Blakey^, counsel; Rose M. Napoli (Subcommittee on 
Civil and Constitutional Rights, Committee on EducatiQjti and 
Labor). 

Mr. Ed^yards. The committee will come to order. 

The Committee on Education and Labor and the Subcommittee 
on Civil and Constitutional Rights of the Committee on the Judici- 
ary will continue hearings this morning on H.R. 5490. This bill re- 
affirms the broad coverage of the major Federal antidiscrimination 
laws, and we feel that it is needed because of the recent Supreme 
Court decision in Grove City v. BelL which limits the coverage of 
title IX. # . 

We are pleased to have as our first witness today Mr. Harry Sin- 
gleton, Assistant Secretary, Departhient of Education, and the 
other member of the panel will be William Bradford Reynolds, As- 
sistant Attorney General in charge of the Civil -Rights Division of 
the Department of Justice. 

We welcome you. Without objection, both full stfitements will be 
made a part of the record. 

Mr. Reynolds, do you want to go first? 

STATEMENT OP WILLIAM BRADFORD R£YNOLDS» ASSISTANT AT- 
TORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPAI^MH^T OP 
JUSTICE 

Mr. Reynolds. Thank you. Mr. Chairman.^ 

Mr. Chairman, and n^SIhoers of the committee, I welcome this 
opportunity to appear before you today to present the views of the 
Department of Justice on H.R. 5490, the Civil Rights Act of 1984. 

(239) 
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Let me preface my remarks on the proposed legislation by stat- 
ing first mjr personal intolerance— aha the abiding intolerance of 
the President, the Vice President, the Att^orney General and every 
other member of this administration— of discriminatory conduct, in 
whatever |prm and however manifested, against anj person on ac- 
count of race, color, sex, national origin, handicap, religion, or age* 

The nondiscrimination principle— embodied in xhe ideal of a 
Nation blind to color and gender differences— is at the center of 
America's historic struggle for civil rights. Accordingly, ours has*'* 
been a profound and unwavering commitment to ensuring every 
citizen an equal opportunity to -compete fairly for the benefits our 
Nation has to offer— no matter how he or she might be grouped by 
reason of personal characteristics having no bearing on individual 
talent or worth. 

And, whenever discrimination interferes with that legal and 
moral command— whether it be viewed by othdrs as benign or per- 
nicious— the administration has not hesitated to bring the full 
force of the laW down on the discriminator. 

There is another principle that this administration has been 
every Jbit as vigilant in protecting the principle of federalism that 
is at the fou >riation of our Nation^s dedication to the ideals of self- 
governmBnf i individual freedom. 

We have efore, resisted unnecessary and overlv iptrusive ex-* 
pansion o' ieral power, particularly when the Federal intrusion 
unduly ir Jes State and local governments' , efforts to deal effea-' 
tively witn regional and local problems that most directly affect 
citizenry at the State and local levels. * . 

^H,R. 5490, fis currently drafted, poses a tension— in my view, an 
unnecessary tension — between these two important prmciples of 
eqyal opportunity and limited Federal Involvement m State and 
locals affairs. That, in itself, is not remarkable^ since it has always 
been the case that Federal laws directed at protectin]^ the civil 
rights of all Americans necessarily intr^ude on the domam of State 
and local law enforcement. ^ 

The Civil Rights Act of 1964, the Voting Rights Act of 1965, the 
Fair Housing Act of 1968, the Education Amendments of 1972, the 
Rehabilitation Act of 1973, to mention but a few, along with the 
various amendments to each of these statutes, bring into focus the 
tension I have mentioned. . 

Heretofore, however. Congress has uritlertaken— through thor- 
ough and extensive deliberations, comprehensive hearings, open 
and rigorous floor debate, and the amendment process— tb ensure 
that the Federal role in the civil rights arena is as comprehensive 
as necessary to satisfy the need— based on congressional findings— 
for strong Federal protections against discrimination, that is, the , 
Voting Rights Act of 1965/ blit not so overly intrusive as to usurp ' 
unnecessarily legitimate State and local prei^ogafeives^ .that, is, the 
Federal funding statutes tjjat cover only those progfams or activi-, 
ties receiving Federal financial-assistance* • 

We would hope, and*expect, that Congress would put the Civil 
Rij(hts Act of 1984 (H.R. 5490) through the same close scrutiny, and 
subject it to the same rigors of an ppen and freewheelinjg debate in 
committees and cn the, floor of the House and Senate that has been 
the strength of past enactments^ of civil rightsjegislation. Let me 
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explain why, in the Department of Justice's view, it is critically^im- 
portant that this^process not be short circuited. ' ' ' 

H.R. 5490 has been offered as a modest amendment of existing 
statutes, intended not to break new ground, but only to overturn 
the Supreme Court's recent decision m GroOe City College v. BelL 
104 S.Ct 1211 (1984), to the limited extent that the Court held title 
IX of the Education Amendments of 1972 to be program-specific in 
its coverage. . / 

Title IX, as you know, bars discrimination on account of sex, in 
any education program or activity receiving Federal financial as^ 
sistance. The Supreme Court in Grove City ruled that a college 
which enrolled students receiving basic, educational opportunity 
grants (Pell grants) was subject to title IX coverage, but that the 
prohibition against sex discrimination applied, not to the college a: 
a whole, but only to the federally funded program at -the college-- 
in this instance, the Student Aid Program, 

Much ac been said since Grove City about the Court's so-called 
new interpretation of title IX, and:consider^ble impetus for the 
current congressional interest in amending that statute comes from 
an assumption that the Court's pronouncement of title IX as pro- 
gram-specific legislation altered the state of the law.« 

Simply to set the record straight, I would point out that the 
Court's programmatic reading of title IX represents no change in 
the law. While some Federal agencies had previously pursued a 
more expansive readi;ig of the statute— one contemplating institu- 
tion wide coverage of title IX~the fact is that, before Grove City, 
every court of appeals except the third circuit in ths^jQrov^^ty 
case itself had construed title IX to be pro^ram-specrilTc in coverage. 

Indeed, as to the parallel Federal fund mg statutes dealing with 
race discrimination— Title VI of the Civil Rights Act of 1964— and 
\vith handicap discrimination— Section 504 of the of the Rehabilita- 
tion Act of 1973— they, too, had consistently been interpreted by 
the Federal appellate courts as program-specific. 

Thus, testimony provided to those committees regarding, for ex- 
ample, the dramatic strides made by women in college athletics 
since title IX was enacted in 1972 should properly be evaluated 
with the clear understanding that those strides were made under a 
program-specific statute, understood as such and consistently so in- 
terpreted by the Federal courts. 

The Supreme Court in Grove City simply directed the third cir- 
cuit Court of appeals— which alone among Federal appellate courts 
has construed title IX to have institutionwide coverage— to get in 
line with existing judicial authority in this area, including earlier 
Supreme Court precedent. 

Nonetheless, we agree with many Members of Congress that 
there are spund policy reasons for Congress to consider an amend- 
ment to title IX that will change its progammatic coverage to iitsti-'' 
tutionvvide coverage. 

In fact, I was accurately reported as statmg as much immediate- 
ly following the court s announcement of the Grove City decision. A 
bill currently {: jnJing in the House, H.R. 5011, introduced earlier 
by Congresswoman Schneider, would effectively accomplish this ob- 
jective by making title IX coverage apply to the educational insti- 
tution as a whole in the event that any of its education programs 
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or art;ivities receive, directly or indirectly, Federal financial assist- 
ance ^ 

That is, in my view, the best way to accomplish, the stated pur- 
pose of amending title JX, and it is an approach that this adminis^ 
tration can fully support. Indeed, Congress might well wish to con- 
sider expanding H.R. 5011 so that its institutionwide coverage per- 
tains to discrimination on account of race, age and handicap, as 
well as on account of sex. * ' 

H-.R. 5490 takes a far more expansive approaxjh than .the original 
Schneider bill, H.R. 5011. Thus, H.R. 5490 would ameRd not only ' 
title IX, but also three ^ther civil 'rights statutes prohibiting dis- 
crimination in federally funded prog*ms: Title VI of the Civil 
Rights Act of 1964 (race discrimination); section 504 of the Reha- 
bilitation Act of 1973 (handicap discrimination); and the Age Dis- 
crimination Act of 1975 (age discrimination). 

As a consequence, the education nexus that defined title IX cov- 
erage is not an essential feature of the m-oposed amendment. Of 
much 'greater concern, however, is the bill s departure from the ex- 
isting statutes' programmatic approach, a departure that sweeps 
much wider than the institutionwide formulation in 5011 and 
embraces a coverage formula tied to an expansive definition of the 
recipient that recognizes few, if any, limits. 

h\ Slim, the proposed amendment goes well beyond the articulat- 
ed need for a change in the law that was voiced so often aff;er 
Grove City. 

If that is, indeed, the congressional desire, if it is Congress* 
intent to enact new legislation that significantly expands the cur- 
rent laws addressing Federal civil rights enforcement, thgt effort 
nan be most constructively 'accomplished, we think, by openly ac- 
knowledging the more expansive purpose underlying HrR. 5490 and 
forthrightly describing its full reach—which, by design, goes 
beyond simply undoing the, effects of Grove City. • 

In this manner, the pomplexities, ambiguities, and inconsisten- 
cies in the proposed language can be subjected to thorough review 
in both houses and thus profit from the collective wisdom" of the 
Congress. Let m.e briefly discuss some of the most troublesome con- 
cerns, ■ * , ' 

1. DEFINITION OF "RECIPIENT*' 

H.R. 5490 deletes the phrase ''program or activity" from the ex- 
isting statutes and substitutes in its* place the word 'Vecipiejpt.'' 
Thus, the four statutes would prohibit discrimination ''by any re- 
cipient of* Federal financial assistance, not just discrimination 
within a recipient's federally funded program^ or activities. 

The bill includes a definition of recipient that the sponsors claim 
is drawn from existing federal regulatory definitions of that term 
under title VI, title IX and section 504. That claim is partiallv cor- 
rect, aUhough a recipient, as used in the existing regulatory 
scheme, is subject to coverage onlv as to its funded ' programs or 
activities.'' By contrast, under H.R. 5490, a recipient is to be cov- 
ered in its entirety. 

Beyond that, it should be pointed out that the bilPs definition of 
recipient goes farther than any of the present regulatory defini- 
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tions, adding at the end the new clause: *'or which receives support 
from the extension of Federal financial assistance to any^of its sub- 
units/* 

Thus, the bilFs definition, in its entirety reads: 
The term recipient means— 

(1) Any State or political subdivision thereof, or any instrumentality of a State or 
political subdivision thereof or any public or private agency, Institution, or or^anizd* 
< tion, or other entity; (including any subunit of any such State, subdivision, mstru* 
mentality, agency, mstitution, organization, or entity), and (2) any successor, assign- 
ee, or transferee of any such State, subdivision, instrumentality, agency, institution, 
organization, or entity or of any such subunit, to which Federal financial assistance 
is extended (directly or through another entity or a person), or which receives sup- 
port from the extension of Fedferal financial assistance to any of i^ subunits. 

There is, admittedly, ample room for debate as to the exaot 
breadth t)f this language. No definition of ''receives support" is in- 
cluded in the bill and, thus far, statements by the sponsors and by 
witnesses at these hearings have provided little guidance as to the 
true legislative intent. 

At a minimum, it seems clear that the ^ term ''recipient" is at 
least broad enough to ensure coverage of an educational institution 
where Federal funds are provided to one or more of its programs or 
activities, and thus the Supreme Court's programmatic interpreta- 
tion of title I in Grove City would be overturned. 

It appears, however, that the definition of recipient would also 
reach all campuses of a multicampus university, that is. University 
of California, if any Federal funds went to just one campus, or to 
students— through a Pell grant— enrolled at only one college 
campus. 

Also, Federal funds going to ah undergraduate program would, 
under H.R. 5490, seemingly include all graduate programs within 
title IX coverage, even- though there was no Federal financial as- 
sistance at the graduate level. ^ 

Less clear is the intended scope of coverage under H.R. 5490 with 



property occupied by students or faculty would seem to be covered. 

But, also within reach of the broaa recipient definition would 
well bo university housing space rented to persons who are neither 
facult> nor students, or, for that matter, other commercial activi- 
ties not associated with education, so long as it can be maintained 
that the noneducational enterprise receives support from the col- 
lege or university that is in some aspect extended Federal finf^ncial 
assistance. 

Such an interpretation not only brings into play title IX, but also 
tit\e VI, the Age Discrimination Act, and section 504. Thus, for ex- 
ample, the regulatory requirement to make facilities accessible to 
handicapped individuals would, under H.R. 5490, apparently apply 
to the noneducational ventures of a university as well as to those 
associated with its educational activities. 

Nor does that necessarily define the outer limits of coverage. As 
H.R. 5490 is written, when Federal financial assistance is extended 
to a subunit (not defined) of a larger entity (not defined) the larger 
entity itself, whether it be public or private, can* be viewed as the 
recipient if it is deemed to have received support from (not defined) 
the Federal funds going to the subunit. 
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Thus, if a Federal agency extends federal assistance to, a State 
university system, all other State departipents or agencies— wheth- 
er or not they are educational or perforrii an education service- 
would presumably be brought withm the coverage of the four stat- 
' utes JSecause the State receives support from the Federal assistance 
to the university system. 

The clear contemplation appears to be that this ''trickle up" 
theory of coverage will permit— indeed, perhaps require— Federal 
agencies to investigate claims of discrimination against a nonfund- 
ed component of State government if some other component is 
funded. 

^ For example, if a county water department receives a grant from 
the Environmental Protection Agency to study the county's sewer 
needs, H.R. 5490 would appear to provide that all of the county's 
operations are subject to all four civil rights statutes since the Fed- 
eral financial assistance can be said to give support to the county* 
Should EPA receive a complaint alleging discrimination in part 
of the county's operations that receive no separate Federal funds* 
that is, the county's road maintenance— under the bill, EPA woula 
presumably have the responsibility to deal with the allegation of 
discrimination, even though that agency has no knowledge or ex- 
pertise in this area. It would fall within the province of the Depart- 
ment of Transportation. 
There is, as well, a ''trickle down" theory of coverage under the 
• proposed recipient definition. If the large entity receives Federal fi- 
nancial assistance, all subunits are swept within the coverage pro- 
visions— whether funded or not and whether or not they receive 
support from the funding. 

Thus, a Federal block g^nt to the State for educational purposes 
would likely bring all political subdivisions of the State under the 
civil rights oversight responsit^lities of the Federal Government. 
Since there is no State tl^t cafTclaim it operates entirely free from 
Federal financial assistance, ^lAie extent of Federal intrusiveness 
into State and local affairs under H.R. 5490 seems to be virtually 
complete. And, both the "trickle Up" and "trickle down" theories 
* apply with equal force to private commercial ventures ahd enter- 
prises. » , ; ' ' 

Mot^eover, all successors and assignees or transferees of a recipi- 
ent become, under H.R. 5490, recipients in their own right Thus, 
the bill .could be construed so that Federal food stamp programs 
would subject participating supermarkets and local grocery stores 
to Federal civil rights compliance reviews and complaint invegHgo.- 



Pharmacies and drug stores that participate in medicare/medic- 
aid programs could also be recipients, as could the transferee of an 
individual's social security check who, upon acceptance of such 
payment, would have— albeit unwittingly— signed an open invita- 
tion to Federal enforcers to enter and investigate. 

While there have been pronouncements hy some Members of 
Congress on the Senate side that the amendments are not intended 
to have such scope, the bill's language fails ^ preclude so broad a 
reading. / 



Indeed, the express exclusion from coverage afforded bv the ex- 
isting regulations to ultimate beneficiaries of Federal aicf was not 
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Carrie^ over in' the statutory definition of rcfcipient, and thus the 
reach of the'statute that I have suggested seems likely. 

2. ENFORCEMENT PROVISIONS 

in addition to expanding the substantive coverage of the nondie- 
cnmmation funding statutes, H.R. 5490 also substantially alters— 
albeit again without any degree of clarity or precision— the stand- 
ards and methods of enforcing these statutes. 

The bill would retain the existing enforcement options for the 
four statutes: Federal agencies would enforce either by ftind termi- 
nation by the particular Federal funding agency or by referral to 
the Department of Justice for litigation— any other means author- 
ized bv law—private parties would continue to have a private night 
of action. The scope of these enforcement mechanisms is measur- 
ably expanded, however. 

As to the fUnd termination provisions. H.R. 5490 replaces the 
current pinpoint" language— which limits fund termination to the 
particular program that has been discriminatorily conducted— with 
new language providing for termination of the particular iissist- 
ance which supports the discrimination. 

The ambiguity introduced by the "supports" phrase o^ens the 
way for a possible interpretation of the four statutes that would 
)ermit fund termination of a worthwhile and needy program which 
las never been operated in a discriminatory manner because the 
Federal funds going to.it provide support for another nonfunded 
program involved in ujjilawful discrimination. 

The new termination provision also admits of the argument that 
any Federal assistance which goes to the entity as a whole neces- 
sarily supports the discrimination of the components parts and Is 
thus invariably vulnerable to fund cutoff. 

This broad potential for eliminating Federal assistance programs 
would severely undermine the original intent of the program-spe- 
cific limitation in title VI, which "was not for the protection of the 
political entity whose funds might be cut off, but for the protection 
of the innocent beneficiaries of programs not tainted by discrimin- 
tatory practices." 

Nor does this broad interpretation appear to be consistent with 
the_ overall context of the supports phrase in the bill itself, the 
focus of which is ostensibly on limiting, rather than expanding, the 
scope of funding termination as a sanction for noncompliance. 

Nevertheless, the bill does not specify in what respect a Federal 
gfant to one entity could be deemed to support discrimination com- 
mitted by related entities and consequently implicate the various 
termination requirement. 

It has been stated that such a broad construction of the bill's 
new language was never anticipated. If, however. Congress truly 
intends, as some profess, to retain the "pinpoint" approach, the 
current language of the four statutes unambiguously requires the 
most modest fund termination remedy and there would.appear to 
be no good reason to alter this formulation. 

The alternate enforcement capability through litigation, which is 
available both to the Government and to private litigants, is also 
expanded by H.R. 5490. Unlike the existing statutes— where the 
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Federal Government's authority to proceed in court and a private 
litigant's jurisdiction in court, is no more extensive than its author- 
ity to proceed in fund termination proceedings. 

H.R. 5490 disregards this limitation, providing broader judicial 
enforcement capabilities than are available administratively. If a 
Federal agency seeks to enforce through fund termination, it can, 
at most, under HcR. 5490, reach only those practices that are sup- 
ported by Federal funds. 

Yet, on refer al of the same matter to the Department of Justice 
for litigation— or if a private litigant is in court by way of private 
right of action— the bill contemplates that all the activities of a re- 
cipient, its subunits, * subdivisions, instrumentalities and transfer- 
ees, are reachable by the court— even when there is no conceivable 
link between the violation and the federally funded activity. 

Thus, the Department of Justice and private litigants can seek to 
enjoin activity that plainly would not^be subject to fund cutoff by 
the funding agency. 

The proliferation of lawsuits that will undoubtedly come from 
^passage of such legislati6n cannot be overstated, and should 
pfo^npt some consideration by Congress whether so open-ended an 
invitation to private attorneys general to addrmeasurably to our al- 
ready overcrowded Federal court dockets will ultimately enhance 
or* impeded civil rights enforcement, as 86 expanded by H.R. 5490. 

3. ADMINISTRATIVE COSTS 

V 

Nor can one overlook the serious administrative complexities 
that H.R. 5490 presents to the Federal agencies. The testiihony last 
week of Dr. George Roche, president of Hillsdale College, Captures 
the dimension of the problem with thi^ apt description of the bill's 
eff^<Dt. ' . . . 

Schools and colleages, hospitals and clinics, agencies of State and local govern- 
ment, large corporations and the ^rner grocery store, all would be subjected to 
vague anti-discrimination fishing expeditions by Federal enforcement officials oper- 
ating in a climate of perpetual suspicion and often without clear jurisdictional 
boundary even between one Federal enforcement office and the next. 

Agency regulations and paperwork^ requirements imposed under 
the four existing civil rights statutes are currently onerous in 
many respects. H.R. 5490, which Vijould give all funding agencies 
authority— indeed, the statutory responsibility— to regulate all the 
programs, activities, and subunits of a recipient, will rfflhove exist- 
ing boundaries of agency jurisdiction to conduct compliance r6- 
views and complaint investigations and impose regulatory require- 
ments. 

The result, particularly for universities and State and local gov- 
ernments that typically receive funding from many agencies, would 
likely be multiple compliance reviews as well as multiple reporting 
and other regulatory requil*ement3. 

Complainants could file with several agencies, resulting in dupli- 
cation of effort and inefficiency m the operation of Federal civil 
rights enforcement. Further, because agencies would be statutorily 
responsible for the activities of its federally funded and unfunded 
components, agency expertise in the operation of programs and ac- 
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tivities that they do fund would no longer promote the avoidance of 
inappYopriate requirements. 

There is no procedure contemplated by the bill for interagency 
referrals that might serve to alleviate the concern over inexpert or 
duplicative agency complaint investigations. Nor is it cleai?, even 
under some agency referral systems, how the fund ternoination pro- 
vision would operate if thMiscriminatory activity existed in a non- 
funded component, as investigated by ^a referral agency, and there 
developed a disagreement asNto whether the Federal funds support- 
ed noncompliance. \ 

No attention appears to hav^ been given to this set of complex- 
ities by the draftsmen of H.R. 5490. The foregoing observations are 
intended on.ly to highlight some of the existing difficulties with the 
bill as drafted. If the aim of Congress is to reshape Federal civil 
rights enforcement so as to assign to the Federal Government per- 
vasive oversight responsibility in the public and private sectors 
with respect to discrimination on account of race, sex, age, and 
handicap, such a legislative undertaking ^ould be carefully consid-. 
ered, fully debated, and cautiously constructed. 

There is, at present, nowhere near the Federal involvement in 
Stat^ and local affairs that will be reqilired under H.R. 5490. Nor 
can it honestly be maintained that legislation designed to overturn 
Grove City by makir^g title IX coverage—even -if expanded to in- 
clude race, age, and handicap— institutionwide warrants such in- 
, trusive Federal activity. 

While Congress may well conclude that such legislation is in the 
Nation's best interest, it should do so fully cognizant (1) that the 
additional cost of Federal enforcement under a bill as comprehen- 
sive as H.R. 5490 can be staggering; (2) that the current regulatory 
regime is inadequate to the task and will necessarily need to be re- 
vised and likely expanded; (3) that the paperwork requirements can 
only increase— and probably dramatically; (4) that with new legis- 
lation so dramatically different from the existing statutes invayi* 
ably comes considerable litigation, leaving the law unsettled for 
some \'ears; and (5) that whatever shape the Federal funding stat- 
utes might ultimately take, this body must, for constitutional pur- 
poses, define with precision what conditions it is imposing on the 
grant of Federal funds to States so that, as recipients. States ''can 
. knowingly decide whether or not to accept those funds'' as so condi- 
tioned. 

It is therefore important to remove ambiguities, to tailor H.R. 
5490 to its stated purpose—whether that be to overturn Grove City 
or to expand dramatically the existing civil rights enforcement 
^ mechanism— and to carefullv craft the proposed bill with full at- 
tention to the complexities of the undertaking. 
" The Department of Justice's review of the foreseeable effects of 
H.R. 5490 leads us to conclude that the sweeping scope of the lan- 
guage proposed in the bill provides a much broader application 
than simple^reversal of the Grove City decision— broader, indeed, 
than extending institutionwide coverage under title IX to race, age, 
and handicap discrimination as well. 

We are concerned that the unsettling ambiguities in the bill that 
I have discussed have not been fully considered by these commit- 
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tees or adequately addressed in introductory statements of the 
bilFs sponsors. 

The perhaps unintended ramifications of the bill are certain, at 
best^ to create confusion in recipients, ageticies, and courts. At 
worst, they may include unwarranted interference with important 
State prerogatives and even lead to adverse judicial decisions as to 
their enforceability. 

The Department of Justice stands ready to assist the Judiciary 
and Education and Labor Committees in formulating a bill more 
closely aligned with Congress' stated objective. 

If the purpose is simply to ov( rturn the Grove City programmatic 
interpretation of title IX, we would suggest that a bill more closely 
tailored to achieving that result is H.R. 5011, introduced by Con- ^ 
gresswoman Schneider and cosponsored by some 141 Members of 
the House* 

If a broader purpose is involved, such as ensuring that title IX's 
institutionwide coverage protects as well against race, age, and 
handicap discrimination, we are prepared to work with Congress to 
accomplish the desired end in precise, clear t^rms that leave no 
room for ^speculation as to the real thrust of the legislative effort.- 

Thank you. I will be happy to answer any questions. 

Mr. Edwards. Thank you very much, Mr. Reynolds. 

Mr. Edwards. The next member of the panel to testify is Harry 
Singleton, Assistant Secretary, Department of Education. 

STATEMENT OF HARRY SINGLETON, ASSISTANT SECRETARY, 
DEPARTMENT OF EDUCATION*' 

Mr. Singleton. Thank you, Mr. Chairman- I have no comments 
to make beyond those that Mr. Reynolds has made. I will be happy 
to answer any questions that you or 'members of the committee 
might have regarding the Education Department components of 
this. 

Mr. Edwards. I am going to yield to the chairman of the Educa- 
tion and Labor Committee. However, I believe .1 wouW like to point 
out first, Mr. Reynolds, that you seem to be upset with us, with 
both our committees, saying that wo reallv have not done a thor- 
ough job of hearings and so forth on this bill. 

I would like to point out thSt we invited the Chairman of the 
Civil Rights Commission and he refused to come, just as the De- 
partment of Justice refused to come when we did the voting rights 
extension bill a couple of years ago. ft is very helpful to us to have 
the experts come and we are very grateful that you are here today. 

Mr. Perkins. 

Chairman Perkins. Thank you, Mr. Reynolds, for your testimo- 
ny. . . ♦ 

I have sat here several years and as I view the court decision we 
are only striving to go back just where we were immediately before 
the court decision in this legislation and not get out here on the 
limb anywhere, as you have referred to by innuendo and so forth. 

And I don't see anything wrong with the legislation. And I think 
the full committee will report the bill tomorrow. And we need to 
get it on the floor at the earliest possible date. I understand maybe 
the Judiciary will do likewise. 
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But I think you are more or less wandering around in the dark 
when you feel that we are going now to far-reaching effects that 
are not contemplated. We are simply trying to go back where we 
were before this court decision, and inake it plain. And I think that 
IS all we are doing. ' / 
Thank you yery much, Mr. Chairma;i. 

Mr. Edwards. Thank you, Mr. Perkins. The gentleman from II- 
lionis, Mr. Erlenborn. 
Mr. Erlenborn. Thank you, Mr. Chairman. 
Let me just respond, since Mr. Reynolds didn't see fit to respond, 
to say to my colleague, the chairman of my committee, and to the 
V presidmg officer, that first of all,, yes, we have had extensive hear- 
ings. Not too many members have attended those hearings, howev- 
er. And I am not certain aa to how open the minds of those who 
attended might be. 

But wej^e had hearings. And my friend from Kentucky has in- 
dicated th^this legislation is intended, in his understanding, to go 
nowhere beyond just returning us to where we thought we were 
before the Grove City decision. I think there has been ample e<^i- 
dence from the witnesses that have appeared before this committee 
to sho^^ that bdth in the scope of coverage and also in the method 
of enforcemenet this legislation does go well beyond what anyone 
thought existed before the Grove City decison. 

So I think that contention, which has b^en repeated over and 
over before this committee by some proponents, of the bill, is UJisup- 
portable. Could you comment on the scope of the coverage and the 
methods of enforcement and how closely they track what existed 
before the Grove City decision? Are they identical? 

Mr. Reynolds. As I tried to indicate in my statement. Congress- 
man Erlenborn, it is certainly not the case from the language that 
has been used in these amendments that the bill would return title 
IX and any of the other statutes to an institutionwide coverage 
which as I understand it, is what a number of Members of Con- 
gress thought the law was before Grove City. 

Y What has indeed occurred with H.R. 5490 is that language has 
been issued that extends the statute beyond the educational as- 
pects, beyond the institutional aspects and -indeed covers any and 
all entities, public or private, that eith6r receive or receive support 
from Federal financial assistance and indeed if a larger entity re- 
ceives support from Federal financial assistance, then all of its 
subunits and affiliates would, by the same token, be subject to the 
coverage of those statutes even if they independently neither re- 
ceive or receive support from Federal financial assistance. 

So the langua^ that has been used certainly does hot square 
with the stated intent of Congress. Our concern is if indeed the 
k intent of Congress is simply to do as Chairman Perkins suggested it 
'.vas, that it would be well tcf take a hard look at the language that 
IS been inserted in H.R. 5490, and to work with that so it does 
,.>.oduce what I understand to be the intent of an institutionwide 
coverage rather than a programmatic coverage for title IX and per- 
haps et^en expand it so that it reaches race discrimination and age 
discrimination and handicapped discrimination. 

I am not here today to suggest that the administration has a re- 
sistance conceptually or any other way to that effort. What I am 
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saying is that certainly the manner in which thus far Congress has 
sought to go about doing that sweeps much broader and expands 
much wider the existing Federal civil rights statuses well beyond 
anything that existed up to this point and certainly well beyond 
the pre-Grove City interpretation as some have described it here. 

Mr, Erlenborn> The broad thing of coverage is not necessarily a 
bad thing. I think that is a judgment for the Congress to make. It 
mav be good .or bad. It is not necessarily bad, but I think what is 
bad is to broaden coverage by using words that are ill-defined or 
undefined so that the exact scope of the coverage is not understood 
and it will spawn litigation to determine the scope of that coverage. 

Now, I am reminded of what this Congress did some 10 or 12 
years ago in expanding coverage of the Long Shore Harbor Work- 
ers Compensation Act, which has spawned numerous lawsuits since 
that time^and has prompted the Supreme Court, several members 
of the Supreme Court, to state that the scope of coverage is about 
as unclear as could possibly be, which means nobody really knows^ 
what it is the Congress did and we have been spending a lot of 
money trying to find out. m 

I am being notified that ^ my time is up. Let me just make this 
observation: That if we weVfe to want to extend this coverage, we 
should do it in a way that we all understand what it is we are 
doing and compliance will follow, rather than resistance, because 
people do not believe that they are covered. 

One last question, if I might, and that is, is there any treason why 
we must use this following of Federal funds, any constiiutional 
reason, rather than just extending the protection of civil rights to 
all public and private entities without tying that to the receipt of 
Federal funds? 

Mr. Reynolds. Well, the reason that these statutes are tied to 
Federal funds relates to an exercise by Congress of its spending 
power. I do believe, generally, at least with respect to the various 
areas that are covered by H.R. 5490, that would be appropriate 
exercise of power by Congress; and the spending po^^ "^r does allow 
Congress if it extends "Federal funds, to attach conditions to those 
funds with respect to the recipients. 

I think that the concern we have principally is the ill-defined 
and imprecise drawing of H.R. 5490, wnich would be susceptible to 
a constuction that would allow for coverage without regard to Fed- 
eral funding whatsoever of certain of the entities that presumably 
might be covered by this statute. 

If Congress is indeed intent on doing tlfet, our view is that rather 
than suggest that all they are doing is returning the law to where 
it was before Grove City, they should simply say "We intend to 
change the civil rights enforcement mechanism as it is today to 
' this much broader and much more expansive approach,** and then 

fio about the business of trying to formulate carefully the kind of 
egislation that would answer many of the enforcement complex- 
ities that do come with this kind of legislation. 

That is indeed a policy judgment for Congress to make; but if 
indeed Congress has made the judgment that all it is concerned 
with doing is changing the programmatic aspects of title IX, as 
Grove City determined them, to be institutionwide, and not only 
with respect to sex discrimination, but in other areas as well, this 
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legislation as we are looking at it now, certainly is not confined to, 
and does not comport with that intent. 

It goes far beyond-it, or it is at least susceptible to an interpreta- 
tion that I think goes well beyond it, as I haye explained. 

Mr. Edwards. We will be operating under the 5-minute rule. The 
gentleman from Michigan, Mr. Kildee. 

Mr. Kildee. Thank you, Mr. Chairman. Mr. Reynolds, has the 
Department of Justice determined that it will apply the Grove City 
decision to cases involving title VI of the Civil Rights Act of 1964 
and section 504 of the Rehabilitation Act of 1973 and the Age Dis- 
crimination Act of 1975? 

Mr. Reynolds. Congressman, the Supreme Court hap determined 
that with respect to title VI, and 504 (and I think that the Age Dis-' 
crimination Act language Would seem to track the other two) that 
that interpretation probably would be the same for both statutes. 
We have Supreme Court decisions that have indicated that the 
other statutes are indeed programmatic. 

Mr. Kildee. So you feel, then, that they would apply not only to 
the title IX, but these other three acts, including the Age iDiscrimi- 
nation Act, then? 

Mr. Reynolds. Well, I only hesitate on the Age Discrimination 
Act because that is not in a statute that the Department of Justice 
enforces. But I can say fVom the time that 504 and title VI and 
title IX have been enacted, the courts have read and interpreted 
them as programmatic. 

The Supreme Court has confirmed that. I ca'nnot see anything in 
the body of laws that exists today and has existed since those stat- 
utes,were enacted that would suggest a change in their interpreta- 
tion as they currenMy read. 

Mr. Kildee. So without the enactment of RR. 5490, then, the ap- 
plication in all four of these acts then would be narrowed, rather 
than broadened. 

Mr. Reynolds. It would be programmatic rather than institution- 
wide. I think one could accomplish an institutional amendment to 
the statutes withoiit going about it in the broad-based way that 
H.R. 5490 does, a way that reaches well beyond that objective. 

Mr. Kildee. Thank you. That is all I have, Mr. Chairman. 

Mr. Edwards. The gentleman from Wisconsin, Mr. Gunderson. 

Mr. Gunderson. Thank you, Mr. Chairman. 

I would be Interested in your comment as to the difference iti the 
definitionvof recipient between H.R. 5490 and H.R. 5011. It se^ms to 
me that my recollection of H.R. 5(Jll is that also changes deleting 
the iDhrase "program or activity," and substituting the word "recip- 
ient. ' And I would be interested as* to now you feel that that is not 
as expansive and more 'mpportable than H.R. 5490. 

Mr. Reynolds. H.R. 5011 uses the formulation program or activi- 
ty or institution, rather than recipient. Therefore it accomplishes 
for title IX the stated purpose, as I understand it, of Congress fol- 
lowmg Grove City. It does not use the same formulation that you 
have m H.R, 5490. 

Mr. Gunderson. Thank you. 
' Does the administration either propose or do vou support any 
specific amendments to H R. 5490 at this point in 'time, other than 
your general concerns in your testimonv? 
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Mj» Reynolds. We would certainly be prepared to work with 
these committees and Congress on language that would better 
bring H.R. 5490 into line with what is the stated intent of Con- 
gress. 

We do not at this point have specific language, but we certainly 
are prepared to work with the Congress using whatever vehicle 
might be deemed appropriate— H.R, 5011, H.R. 5490, or some other 
vehicle— in order to accomplish the purpose that Congress has ar- ^ 
ticulated, and hppefully remove a number of the complexities and 
ambiguities and inconsistencies that I pointed out are lurking in 
H,R. 5490, 

Mr. GuNDERSON. Would it be the intent of the Justice Depart- 
ment if H.R. 5490 were passed in its present form that you would 
recommend to the various departments adopting administrative 
rules to implement the bill that they take the expansive mentality 
or interpretation which you have suggested in your testimony? 

Mr. Reynolds. Well, there would certainly be a. need for regula- 
tory revision and the crafting of new regulations. If Congress 
passed this bill, we would obviously have to undertake to ensure 
that the regulation's were faithful to tho statutory command. The 
kind of coverage that I have outlined today suggests some of the 
reach that I thmk would follow from passage of H.R. 5490. 

Mr. GuNDERSON. I would be interested in pursuing this just a bit 
further. For example, if this bill passes in its present form, you 
mentioned that pharmacies, drug stores, and everyone else could be 
involved simply because they receive some Federal fuhds. Would it 
be the recommendation of the Justice Department to HHS that 
this type of an expansive interpretation of H.R. 5490 ought to 
occur? 

Mr. Reynolds. Well, I don't know exactly how one would cover 
that in the regulatory sphere. It seems to me that if H.R. 5490 is 
passed, one of the questions that would definitely have to be consid- 
ered is exactly how that coverage would worlc with pharmacies. 
What kind of Federal financial assistance either as transferees or 
directly or indirectly would be going to the pharmacies would have 
to be sorted out. 

A blanket statement, I don't have, but it does seem to me thejte 
is every potential that the regulations that would follow after pas- 
sage of H.R. 5490 could well sweep as broadly as I have outlined in 
my .testimony. 

Mr. GuNDERSON. How do you resi)ond to the footnote in the 
Grove City case which indicated that it really was not intended to 
include welfare programs and those type of activities? 

Mr. Reynolds. I mean the point is precisely that; that the Grove 
City decision was not dealing with coverage of a recipient as de- 
^ fined in this statute which includes a transferee of Federal finan- 
cial assistance or includes one who has received support. We have 
a whole new definition that was not before the Court at the time 
that it wrote Grove City and that footnote. 

I think given the new definition, it is hard to say that we are not 
looking at potentially the problem of the pharmacy as a transferee. 
I would add also that in the regulations as they now exist there is 
protection afforded for ultimate beneficiaries that are excluded 
from coverage. This definition removes that. 
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NoW^ ultimate beneficiary would be, for example, in the pharma- 
cy situation, somebody with Medicare and Medicaid, would be the 
individual who had the Medicare or Medicaid assistance and used 
it to buy whatevei- drug prescriptions at the pharmacy. 

Under the existing regulations, the ultimate beneficiary would 
certianly not be one who could then trigger the pharmacy s cover- 
age as a transferee, because the regulations exclude ^t. But this 
new statutory definition removes that and there is no protection 
now for ultimate beneficiaries. That feature of the regulatory defi- 
nition was not carried over into the statutory definition. 

So you really have opened the way quite broadly without any 
kind of limitations to a very real potential that the construction I 
have given you as to the pharmacy situation would be the one that 
follows from the statute. 

Mr. GuNDERSON. Thank you, ' 

Mr. Edwards. The gentlewoman from California, Mrs. Burton, 
Mrs. Burton, Mr. Reynolds, what would the Department of Jus- 
tice's posture be in light of the Grove City decision if H,R, 5490 is 
not enacted? And furthermore, you serve as the legal adviser to ap- 
proximately 30 Federal agencies and departments which must ad- 
minister the transfer of Federal dollars to public and private enti- 
ties. 

^ How have you advised them to comply with the Court's ruling in 
Grove City? For example, what advice are you going to give Mr. 
Singleton? 

Mr. Reynolds, We have already discussed the matter and cer-. 
tainly Mr. Sindeton can add to this. We have indicated and will 
continue to indicate that the law as it is written for title IX and 
indeed the other statutes we have referenced is a program specific 
statute; that it has been sihce 1964, since 1972 for title IX, since 
1973 for 504 and since 1975 for age discrimination. 

It has been construed bv the courts as a program specific statute 
and that we do not see that the Grove City decision alters in any 
way the interpretation that has been placed on those statutes from 
the time of their enactment. ^ 
* Mrs. Burton, I have no further questions, 

Mr. Edwards, The gentleman from California, Mr. Packard. 

Mr. Packard. Thank you, Mr, Chairman. I have no questions. 

Mr. Edwards. The gentleman from New York, Mr. Ack^rman. 

Mr, Ackerman. Thank you very much, Mr. Chairman. 

I would like to get down to basics first, if I could. Is discrimina- 
. tion immoral? 

Mr, Reynolds, I think it is immoral, absolutely. 

Mr, Ackerman, Is it illegal? 

Mr, Reynolds. I think discrimination is illegal in most instances. 
There is some discrimination— any time one makes a decision, for 
example, with respect to individuals based on their talent— one 
could say that is disci imination. But I think discrimination based 
on immutable characteristics, tied to race, sex, national odgin, 
handicap, or age is certainly illegal. 

Mr. AcKERMAM. Shoald the Federal Government be helping 
people that are doing things that are immoral? 

Mr, Reynolds. No, I don't think the Federal Government should 
be helping f hem. 
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Mr. ACKBRMAN, Thank you. I would like to ask a question of Mr, 
Singleton. 

If this committee disagrees with the Supreme Court that Pell 
grants and guaranteed student loans extend beyond the admissions 
and the financial offices, what circumstance, if any, would any in- 
stitution of higher learning which admita students and enrolls stu- 
dents with Pell grants and GSLs, not be covered by title IX? 

Can you envision any? 

Mr, Singleton, Is that with something like H,R. 5490 in effect or 
without that? Are we going to continue with the program specifici- 
ty decision? 

Mr. AcKBRMAN. No; in vhat you might envision with the present 
legislation, could you envision any way that an institution of 
higher learning would not be covered by title IX? 

Mr, SiNGLETON. No. „ ^ 

Mr, AcKERMAN. Thank you. I have no other questions. 

Mr. Edwards, The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank yuu, Mr, Chairman, 

Mr. Reynolds, we received your testimony late and I apologis^ for 
being late. I did not hear it, but we are not talking about whether 
we are going beyond Grove. You don't mind makjng the corrections 
that were intended in H.R. 5490 as long as we don't exceed the cor- 
rections that were intended. I take that to be the thrust of your 
^testimony. ^ . / 

Mr, Reynolds. That is essentiall}^ the thrust, Congressn>an. 

Mr. Conyers, And you see large'adverse consequences coming if 
we inadvertently go beyond Grovg^ 

Mr, Reynolds, Well, yes, 1 ca^fee some very serious problems, I 
have tried to outline them in my statement. If Congress, through 
language that is not preciseljj defined, sets up an enforcement 
mechanism that has serious coip^lications as to the ability to ad- 
minister it, serious cost ramifications, serious inconsistencies with 
respect to the scope of coverage and the nature of the coverage, I 
think that we wind up in the long run with something that is coun- 
.terproductive to civil rights enforcement rather than productive, 

I think that those concerns are why we feel that it would be well 
to focus on the complexities and inconsistencies so that t^e legisla- 
tion says what Congress intends it to say and says it precisely. ^ 

Mr. Conyers, Well, you won't mind letting the Congress deter- 
mine itself what it intends to say and how it intends to say it 
would you? After all . w. t 

Mr, Reynolds. Congress will determine, I assume, for itself what 
it intends to say and how it intends to say it in any event. What 
our view is is that we would like to be of some assistance to insure 
that if inadvertently Congress is saying something that it really 
doesn't intend to say, that that is pointed out so that the many 
complexities that come with that can be repaired before the legisla- 
tion is enacted. ' 

Mr. Conyers. And you would have no reservation about fully en- 
forcing whatever it is that we intend to say as long as we under- 
-^tood what we were doing at the time we enacted the legislation. 

Mr. Reynolds. That is my responsibility. 

lyir. Conyers. Well, that is fine. Because, you know, quite frank- 
ly, we are sensitive to your cautionary remarks ahd we have a 
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great number of hiwyers and civil rights advocates, constitional 
specialists, professors, former civil rights division heads. 3(0 the 
record will be totally complete with every kind of suggestion, 
advice, caution, caveat, that will be manageable. 

These hearings are clearly open to everyone in and out of the 
legal field, in and out of Government, to give us their best view of 
what is going to happen. It seems to me that you come here talking 
a larger step than I might have expected. I am glad to hear you are 
willing to be able to move to repair Grove, 

And I will very carefully analyze your reservations and all of 
those others that are made^ But in the meantime, right now the 
bulk of the testimony has mhde me feel rather comfortable that we 
are not treading into any future constitutional quicksand that will 
make us regret where we are going. 

So I think we are almost there, Mr. Chairman. If we can assure 
the head of the Civil Rights Division that we won't make his work 
more cumbersome and that he won't be Irying to explain what we 
thought we wanted to do, this should work out pcgtty well. 

I think we are under pressure to move forward and I think we 
are moving forward rather carefully here. And in that respect, for 
that part of your testimony that agrees with the corrections we are 
making, I certainly welcome. And the part that warns us that we 
might be overstepping, I am going to go back and look very careful- 
ly at it with our Judiciary Committee lawyers and see if there is 
an;^thing that we have to be worried about. ^ 

Mr. Reynolds. I appreciate it. 

Mr. GoNYERS. Thank you, Mr. Chairman, 

Mr, Edv^ards. Thank you, Mr. Conyers. 

Yes; we have gone out of our way, Mr. Reynolds, to have people 
come in from every administration since 1964— Johnson, Nixon, 
Ford, Carter, and now you. And you really are standing all alone 
insofar as the interpretation of this bill, insofar as the codification 
of what we think and what they think has been the thrust of the 
statutes amended by H.R. 5490 and fund termination. ^ 

We asked them all that question and the answers were in the af- 
firmative. But your answer is different. And we respect your views 
and we thank you very much for your testimony today. 

Mr, Reynolds. Thank you, Mr. Chairman. 

Mr Edwards. The second panel and the last panel for this morn- 
ing will be Professor Drew S. Days and Mr. J. Stanley Pottinger. 
Mr, Days was Assistant Attorney General for Civil Rights from 
1977 to 19H0, and Mr. Pottinger was Assistant Attorney General for 
Civil Rights from 1973 to 1977. 

Without objection, both of the statements will be made a part of 
the record. Who wants to go first » Mr. Days, Mr. Pottinger? 

Mr. Pottinger, We will do it chronologically, Mr. Chairman, 

Mr. Edwards. Mr. Pottinger, it is great to have you back here. 
You have testified before the Judiciary Committee on so many oc- 
9^sJ?jl?: you ha\e aLways^heen v.ejyjinslructive.aud^v 
erative. We are delighted to see you again. 
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STATEMENTS OF UUKW S. DAYS IH, FORMER ASSISTANT ATTOR- 
NEY tJENERAL FOR CIVIL RIGHTS AND J. STANLEY POT- 
TINGER, FORMER ASSISTANT ATTORNEY GENERAL FOR CIVIL 
RIGHTS. 

Mr. PoTTiNGER. Thank you very much, Mr, Chairman. It is nice 
to be here again to see you and members ofnhe panel again, 

Mr. Chairman and members of the two committees, I am Stanley 
Pottinger, as you indicated. And I have seryed in the administra- 
tion of Richard Nixon as Director, of the Office for Civil Rights in 
the Departhient of Health, Education, and Welfare. 

I noted a few moments ago that I believe except for Mr. Reyn- 
olds; that probably makes me the only previous Republican enforc- 
er of civil rights in this capacity who has appeared before the com- 
mittee. 

There are times when 1 make the most of that and there are 
other times when I try not to make the most of it. But today I 
would like to bring before your attention the views of a previous 
Republican administration to this issue, at least for purposes of 
some of the balance that might be brought to bear on a bipartisan 
issue. ' • 

I um pleased to see strong bipartisan support for the legislation. 
Prior to this year's Supreme Court decision Grove Vity officials 
of both political parties who have been responsible for administer- 
ing the major antidiscrimination laws did not differ on their inter- 
pretation of the broad coverage of these statutes. 

When I first came to the Office for Civil Rights, title VI of the 
Civil Rights Act of 1964 was the only law for which that agency 
was responsible. During my service in the Nixon administration, 
Congress enacted title IX and section 504 prohibiting, respectively, 
discrimination on grounds of sex and handicap. 

And we took a prideful arid I think helpful role in seeing that 
those laws were passed. Since both of those statutes were patterned 
after title VI, the administration interpreted them in '^^^ same 
manner as title VI. Both the Department of Justice and riEW in- 
terpreted section 601 broadly to prohibit discrimination baeed on 
race and national origin in school districts and colleges which re- 
ceived anyjtind of Federal financial assistance. 

This meant that the Office for Civil Rights had jurisdiction to in- 
vestigate a complaint anywhere' inside the institution. There was 
no requirement to make a prior finding that the alleged discrimi- 
nation occurred in a program or activity receiving Federal funds 
and indeed the Department would have been unable to do that. It 
would have placed excessive and unnecessary burdens on school 
systems and colleges to report to Federal agencies evory activity 
supported by Federal funds, just in case the Government would 
some day have to make such a finding. 

It may be appropriate at a later time in question and answer to 
talk about this a little further, because I think there is a fairly 
deep misunderstanding about the nature of the administrative bur- 
dens that allegedly would be imposed by this new legislation:-" 

The Nixon administi*ation'cj interpretation of the reach of section 
601 was grounded in the legislative histbry of title VI and was rein- 
forced by case law. In the late 1960's and early 1970's,Hhe principal 
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title VI litigation was in the area of school desegregation. There 
was no question that title VI required elimination of all vestiges of 
de jure racial discrimination in the school system, including a ath- 
letics and extracurricular activities which received no Federal 
money. ^ 

. And there is ample case law one can establish in support of that 
proposition. But ima^ne, if you will, the ludicrous result that 
would have occurred if section 601 were interpreted to apply only 
to each discrete program or activity receiving Federal assistance, 
each individual program in an institution. 

The law would have been permitted racially segregated pockets 
within an otherwise desegregated school system. White and black 
children would have sat next to each other in class, but would have ^ 
been required or could have been required to attend segregated 
afterschool activities, athletic activities. They could have been re- 
quired, for instance, to ride segregated buses. 

Prior to the educational amendments of 1972, approximately 90 
percent of Federal aid to higher education was categorical money, 
primarily for research and development. No one in the Nixon ad- 
ministration ever suggested that title VI applied to just to the 
phvsics laboratory of a major university or to some other individ- 
ual program of the unversity and not to the admissions pi:ogram, 
With respect to section 602, the enforcement authority, HEW 
could initiate adminstrative hearings leading to fund termination 
or it could refer the matter to the Department of Justice, where 
eventually I ended up prior to Drew. The enforcement stage oc- 
curred ou\^ over lengtny and exhaustive efforts to secure voluntary 
compliance and that f assume is a process that wou'td continue, 

If the administrative enforcement route was pursued it was un- 
derstood that section 602 had more limited scope than section 60L 
During the administrative hearing, fapts were obtained on the 
source and amendments of Federal aid and if the matter went as 
far as actual termination of funds, funds to be cut off applied only 
to the particular program or part of the recipients activity as to 
.which there hau.been an express finding of noncompliance. 

In other words, the nexus between the discrimination and the 
fund termination would be made through a hearing process. The 
seminal case interpreting section 602' is Board of Public Instruction 
of Taylor County v. Finch, which was decided by the fifth circuit in 
19(59, the year before I became Director of the Office for Civil 



The teaching of that case made clear that section 601 covered the 
entire school district, bllt under section 602 the enforcement provi- 
sion HEW could not terminate Federal funds for the adult educa- 
tion program* because there was no finding of a violation in that 
activity, but HEW could cut off funds to elementary and secondary 
schools where a violation was found. 

In other words, Mr. Chairman, there is an existing body not only 
of administrative law and Administrative practice but of court in- 
terpretation behind that that circumscribes the fears that have 
been voiced about an extended or overexpanded impact on the en- 
forcement side. 

I have dwelt so far on my experience with title 6 at HEW. When 
I later became an Assistant Attorney General for the Civil Rights 
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Division, the Attorney General issued proposed regulations called 
the coordination of enforcement of nondiscrimination in federally 
assisted programs, purfeuAit to an Executive Order known as 
11764. , 

The primary purpose /f those regulations was to insure coordina- ' 
tion of title VI enforcement throughout the executive branch and 
not to narrow or expand either one, the jurisdiction of enforcement 
agencies over recipients of Federal fUnds. I am convinced that the 
Grove City decision significantly does narrow the interpretation of 
title IX and by implication, title VI and their coverage as I and 
others in both the Nixon and the Ford administration when I later 
was Assistant Attorney General, understood it and applied it. 

I believe the Congress should now make cleai* that we all— what 
we all thought had been made clear in 1964, again in 1972, again in 
1973, and through subsequent years by the consistent administra- 
tive and law enforcement, practice. And I would hope that the Gpn- 
gress would expeditiously move to enact H.R. 5490 and S. 2568. 
Thank you, Mr. Ghairman. 

If you want questions now or after Drew has spoken, I will be 
happy to cooperate. . 

Mr. Edwards. Thank you. I believe we will hold questions until |^ 
we hear from Mr./Drew Bays III, who was Assistant Attorney Gen- 
eral for Civil Rights from 1977 to 1980. It is a real privilege to have 
you here again, Mr. Days. 

Mr, Days. Thank you, Mr. Edwards. It is a pleasure to be here. I 
want to thank the Committees on the Judiciary and Education and 
Labor for offering me the opportunity to testify today in favor of 
H.R. 5490, the Givil Rights Act of 1984. IHhihk that it is a sound 
and much needed legislative proposal to ensure that the four major 
Federal laws prohibiting discrimination by fund recipients, title Vl, 
title IX, section 504, arid the Age Discrimination Act, continue to 
be viable and effective tools in protecting the rights of racial and 
ethnic minorities, women, the disabled, and the plderly. 

I speak to you as one with a rather extensive background as a 
civil rights litigator, both as a staff lawyer a*^ the NAACP Legal 
Defense and Educational Fund. Inc., and as Assistant Attorney 
General in the Garter administration. As a law professor for the 
past 3 years, my teaching and scholarly pursuits have focused on 
qOtestions of civil rights and civil liberties. 

My personal experiences and my study of the history of congres- 
sional efforts to end various forms of discrimination in America 
since 1964 have led me to conclude that the overall objective was to 
make certain, in the area of Federal funding, that taxpayers' dol* 
lars were not used to initiate or perpetuate the very forms of bias 
i\ and prejudice that other substantive statutes addressed more di- 
/ * rectly. 

'Federal funds should not be allowed, under title VI of the Civil 
Rights Act of 1964, to go to school districts being sued by the Attor- 
ney General under title IV of that same act for operating segregat- 
ed facilities. Educational institutions should not be allowed to dis- 
criminate against women employees under title IX in ways that di- 
rectly violate title VII of the Civil Rights Act of 1964. 

*I am aware that these observations are not original or startling. 
They go to the very heart of the Federal Government's duty, as 
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» Congress correctly saw it, to prohibit, and to remedy where prac- 
ticed, both simple-minded and sophisticated techniques for continu- 
ing discriminatory practices while feeding from the public trough. 
But sometimes truisms bear repeating. 

^Memories tend to grow dim with the passage of time and princi- 
ples that seems so clear and right when they were first pronounced 
often get lost in a flurry of debate over hypothetical horrors that 
most of my law school colleagues, who thrive on hypothetical, 
would find too farfetched to merit presenting for class discussion. 
The simple justice of requiring recipients of Federal funds to treat 
all persons fairly should not be lost sight of as the central question. 

I cannot stress enough the importance of the four statutes ad- 
dressed by H.R. 5490 to the civil rights enforcement effort. In^he 
case of title VI, hundreds of school districts were effectively deseg- 
regated because of vigorous administrative action, either self-initi- 
ated, as in the Johnson administration, or court directed, as was 
true in many instances thereafter. 

And title IX has forced American education to address directly 
the often subtle, but deadly, ways in which females have been de- » 
prived of an equal opportunity to realize their full potential to 
learn in the classroom, compete on the athletic field, and assume 
positions of responsibility in the larger society. 

The significance of section 504 deserves special note. Since title. 
VII of the 1964 Civil Rights Act does not prohibit discrimination in * 
employment on the basis of handicap, the disabled must look prin- 
cipally to section 504 to obtain any meaningful relief against exclu- 
sionary practices in this area. While the Age Discrimination Act 
has not been the subject yet of much enforcement activity, to my 
knowledge, there is no reason to believe that its potential impact 
will not be equally significant, particularly for older Americans. 

As a general matter, finally, nothing restores the dignity of vic- 
tims of discrimination, whether they sue for themselves or rely 
upon Government representation, more than to know that their 
hard-earned dollars are no longer being used to support such r<epre- 
hensible and damaging practices. 

Let me turn now to the question of how these statutes have tra- 
ditionally be enfonced. I think my description will serve to reassure 
you that H.R. r)490's effect will be to ratify and reauthorize prac- 
tices of many years standing which the Supreme Court's recent de- 
cision m Groue City College v. Bell improperly curtailed. To take 
the example of a school district, one that Stan Pottinger just men- 
tioned—if Federal funds were being, provided to support the gener- 
al educational program or to benefit children in the system in 
other ways, it was my position as assistant attorney general for 
civil rights that the recipient district was covered by. title VI such 
that racfel segregation of children was prohibited throughout the 
sy.stem as a whole. 

Where there appeared to be a nexus betv/een activity not directly 
funded and directly funded activity, full coverage also was regard- 
ed as consistent with title VI. Consequently, even though Federal 
funds were designed to benefit ciiildren and not to support teach- 
ers' salaries, racial discrimination, or segregation with respect to 
teachers was regarded as prohibited activity. 
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The guiding principle in such instances was simple to identify, it 
seemed to me: Coul4 Congrc,:»s conceivably have intended that chil- 
dren who were entitled under the Constitution to attend sqhool in 
a desgregated system, nevertheless must suffer in silence segrega- 
tion of teachers so long as the students themselves were not dis- 
criminated against directly and no Federal fun4s were supporting 
the teacher assignment practices? 

The answer that Congress could not hflive struck me as both obvi- 
ous and correct, given the history I mentioned earlier. Similar ex- 
amples could be cited und^r title IX and section 504 The question 
in those cases was essentially the same: Was it Congress' intent to 
allow taxpayers' dollars to go to a recipient who, while committing 
itself to act nondisciiminatorily, nevertheless continues to harm 
the very persons Congress ought to jirotect in the very ways that 
Congress sought to prevent? 

In other instances, not uncommon, there appeared on the face of 
things to be only a remote connection, if any, between the target of 
Federal funding and the claimed discrimination. Our response was 
to decline to -take any enforcement action. And in those cases 
where we, as government officials, and Federal funding recipients 
disagreed over the degree to which there was any nexus Wetween 
funaing and alleged discrimination, "the recipients Vere free to 
argue their position both in the administrative process and in the 
courts. 

Moreover, as Assistant Attorney General for Civil Rights, it was 
my responsibility to advise executive branch agencies of their ad- 
ministrative .authority under the relevant statutes and to recom- 
mend, from time to time, whether agency enforcement or referral 
to the Justice Department for litigation would be more effective in 
carrying out the legislative purpose. 

In every case where I felt that novel or legally complex coverage 
issues were raised, it was my recommendations that the matter oe 
referred for litigation in order to ensute that subsequent adminis- 
trative action was guided by the decision of an article III Federal 
court, rather than that ofan administrative law judge. 

The approach we followed, one we inherited from our Republican 
predecessors I inherited from Stan Pottinger, and they from prior 
administrations, was dictated first and foremost common sense. 
Of course one can read title VI, title IX, section 504, and the Age 
Discrimination Act, as thej^ presently stand, in a fashion that 
would support major expansion of Federal enforcement authority. - 

It is a risk, I assume, every Congress faces in enacting laws that 
must be enforced over time by a series of admhustrations with dif- 
fering views in this regard. But the truth is that no prior .adminis- 
trations have abused congressional ^rilst or intent in carrying out 
enforcement activities under these statutes by ej^^inding unduly 
their-scope or ternpis. 

Indeed, the problem is quite otherwise: A current administration 
that wants to read these statutes, contrary to the long line of judi- 
cial precedent for the proposition that civil rights laws ou^ht to be 
liberally coustrued to ensure that their broad objectives are 
achieved, in a manner that hobbies their effectiveness. ^ 

Whereas •prior administrative enforcement has been character- 
ized by a commonsense approach, the Reagan administration ex- 
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cepted, the^Supreme Court's recent decision in Grove City College is 
anything but commonsensical. Bas*ed upon a tortured reading of 
legislative historv, the Court reaches the conclusion that a recipi- 
ent can take Federal oney, provided by way of student financial 
assistance, use it to support sex discrimination in college activities 
not directly related to the operation of its financial aid office and 
not be subject to title IX, Congress* major effort to rid American 
education of such-^jSractices. 

It seems to follow, moreover, since title IX is patterned after title 
VI, that the same college could practice racial segregation outside 
of its financial aid operation and risk no sanctions under that 
latter statute. The same goes, one would assume, for section 504, 
also structured like title VI, and the Age Discrimination Act. This 
is a result that it seems to me flies in the face of the last SO yeara 
of congressional efforts to combat discrimination by those wiio 
thrive on Federal funds. 

It is a reading of the law that denigrates the historic work of 
Emmanuel Cellar and Hubert Humphrey, whose vision in promot- 
ing the passage of title VI pointed the way for later leaders in the 
Congress to address forcefully the shameful treatment of women, 
the Tiandicapped, and the aged by recipients of Federal moneys. 

But our system of government provides us with a mechanism to 
set thinffs right agam when the Court misreads the legislative 
intent of . the Congress: Congress can amend the law to make its 
will unmistakable, That is what 1 understand H.R. 5490 to be 
about. It restores to the executive branch the power to enforce title 
VI, title IX, section 504, and the Age Discrimination Act in the re- 
sponsible, common sense way that had been the case up to the 
Grove City College decision. It makes no further changes in the 
scope of terms of these statutes. It should be enacted, Its corrective 
action is critically needed. 

Thank you very much, 

Mr. Edwards. Thank you very much, Mr. Days. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr, Chairman. I welcome our two civil 
rights leaders from the past back here again. They are looking hale 
and hearty, 

Mr, Days. There is a relation, Mr, Congressman. 

Mr. Conyers. Undiminished, even though they have been taken 
out of the rigors of Government activity, they are still thriving. 
And I am very delighted to see both of them at the table. 

I think, Mr, Days, you put your finger on the point that I want 
to make sure this record is reolete, and that is that the enactment 
of the measure before us would not make changes in the scope of 
the statutes, but still it might allow the courts to make an expan- 
sion of the law if they choose. 

And it could be on this point that Mr. Reynolds was deeply trou- 
bled. Maybe he thought that that would confuse the courts, or 
maybe that they would not be able to move appropriately. 

And just for the record, I would like you to expand on that possi- 
bility and that issue that you have raised in your testimony. 

Mr. Days. Well, Mr. Conyers, it is a pleasure to see you again. 

Essentially, as I understand the bill, the drafters have attempted 
to draw from legfislative history of these accounts, from the admin- 
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istrative enforcement practices, to develop a statute that uses new 
language, that is new to these particular statutes, but recognizable 
Itoguage, language that has a history behind it. 

Therefore, there is a reference for these particular terms. I don't 
unde^tand them to have been drawn out oi the air. 

The definition of recipient, the language of support, which 1 un*- 
derstand comes from the Taylor County decision. But as I also un- 
derstand these statutes, it was Congress' determination to leave 
certain deHnitions to the courts to deal with. 

The term ''discrimination'' has, as I understand it, been viewed 
as one that allows the courts, given their growing understanding of 
how many different forms discrimination can take, to pour in those 
understandings into these statutes, to make certain that the con- 
gressional objective is always satisfied. 

And, therefore, the courts are not limited in what they do. But 
insofar as the administrative enforcement practices are concerned, 
it seems to me that this statute provides as much guidance as Con- 
gress normally provides to the executive branch. 

There seems to be nothing novel in this approach to my way of 
thinking. 

Mr. CoNYERS. Would you care to add or give us your view of that 
question, Mr. Pottinger, if there is something you would want to 
put in on it? 

Mr. Pottinger. Well, only to underline what he has said. I think 
that the example of the so-called interstitial legislation that the 
courts undertaking through more precise definition /is precisely 
what has given great strength and clarity to a term like discrimi- 
nation. 

Granted to the extent that anyone knows from experience and/ 
common sense how to define a provision, especially to exclude fore- 
seeable improper definitions, then the Congress presumably will do 
that. 

But the notion that one has to positively define any particular 
term of art in congressional session or through legislative history is 
virtually impossible. \ 

I think it has to be done against the backdrop of court and legis- 
lative history, and that there is such an ample amount of it in this 
case that it boggles the mind in effect* 

I mean there is more here than I have seen in any other legisla- 
tion. 

Mr. CoNVERS. We are in luck her^ Twenty years ago from, title 
VI we have got an abundance of definitions, explanations, clarify*^ 
ing law and language. 

Is it accurate to say that there has been a programmatic inter- ^ 
pretation of some of these statutes rather than institution wide , 
trom their beginning? 

Mr. Days. Well, 1 think there is a semantic oroblem here. My un- 
derstanding of the administrative process, both before I got to 
Washington, during my time here as well, was that agencies start- 
ed with a fairly broad sense of coverage. That is if a college wore 
receiving Federal funds, the assumptions would be that that entire 
inctitution was open to investigation to determine allegations of 
discrimination. 
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But that it wa« a very fact-specific process—ultimately, the 
agency had to home in on where the funds were going and to what 
extent they supported Just a limited activity as opposed to funding 
the entire institution. 

But my recollection is that the coverage iSxSue was usually not a 
big hurdle, because most institutions that were subject to com- 
plaints or investigation received Federal funds from all kinds of 
sources— there were in many cases millions of dollars going to a 
particular recipient. 

But I think what is instructive about the way the courts* respond- 
ed to this question of program was they did not try on their own in 
the absence of a factual record to detvj^rmine what a program was. 

They left open to the agency process in the development of a fac- 
tual record what a program was. So, for example, in the North 
Haven case having to do with title IX, the Supreme Court did not 
reach out to tell the Department of Education what the covered 
program was that might reach employment discrimination. 

It left that to agency development. And in the recent Darrone 
case under section 504, again, the Supreme Court did not reach out 
to define in the absence of a record what the program ther6 was. 

It simply assumed that under normal practices there would be 
an investigation and an ultimate determination of how the Federal 
funds were funneled into the institution and distributed. What is 
unique about Grove City is that the S.upreme Court does reach out 
to define v/hat is a program in a very limited way on no factual 
basis what^Boever. 

I, think Justice Stevens' response to Justice White's opinion is, 
why are you doing this, there is no factual record here, and why do 
you assume in the abstract that the entire institution cannot be 
covered for enforcement purposes? 

I think the error of the Grove City decision is precisely that, that 
it makes assumptions that are contrary to the normal administra- 
tive processes, and to the way that the Supreme Court and other 
courts have operated over the years. 

Mr. CoNYKRS, There are some that think that if we try to really 
enforce Grove on its face, v/e would be faced with a rather chaotic 
^iituation. Do you think that that would be a result? 

Mr. Days. As it now stands? 

Mr, CoNVEUS. With Grove. 

Mr Days. Absolutely. Absolutely. I think it has far-reaching im- 
plications, that if not dealt with now may down the road just make 
a shambles, contrary to my successor's testimony, of what present- 
ly exists of civil rights enforcement. 

Mr, CoNYERS. Just for the record, because it was made during 
the Ci^ il Rights Assistant Attorney General's statement, do you 
have any doubt that medicare and medicdiid constitute Federal as- 
sistance which triggers coverage of the anti-discrimination laws? 

Mr. Days, Well, I would sav that as an initial matter, yes, that is 
the case. But I would also fall back on the process that I described, 
namely, one of trying to determine exactly where these funds go, 
and hov/ they are used, and what impact that would have on the 
termination process or some other action, such as Justice Depart- 
ment litigation. 
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But I think the Grove City decision provides some way of looking 
at these funding programH— that is, grants to or awards of money 
to individuals that ultimately go to other entities. One has to look 
at exactly how the money is funneled and what type of discrimina- 
tion is being practiced, that gets at purposes of the particular pro- 
gram. 

That is, does it frustrate the congressional purpose by viewing 
this type of funding as not subject to the enforcement practices of 
the responsible agency. But the short answer is yes. 

Mr. CoNYERS. Well, thank you very much. I appreciate your testi- 
mony' It is good to see you still in the struggle, and following our 
work as closely as ever. 

Mr. Edwards. The gentleman from California, Mr. Packard. 

Mr. Packard. Thank you, Mr. Chairman. 

Mr. Pottinger, if an institution has received no Federal assist- 
ance directly, but students^Nai*e receiving student assistance, would 
it not harm the very people^e student loan assistance program is 
trying to assist, those that arespoor and handicai)ped, to nave equal 
access to higher education, would it not be doing more harm to 
them, using them as the vehicle through which to get at the insti- 
tution, and wouldn't it, ther^jfore, have residual effects upon pre- 
venting equal access to a certain segment of those that would like 
to attend the institution? 

Mr. Pottinger. The logic of the termination procedures definite- 
ly dictates that conclusion. But the practice does not. It is a sensi- 
tive question, and a good question, an^ an important one to have 
on the record here, because it is a quesl^on that was debated very, 
very extensively in 1964 when title VI its'^lf was in debate. 

At that time 1 believe that both Attorney General Kennedy and 
Senator Humphrey had a colloquy in whicK they pointed out that 
the fund termination process was potentially^ bittersweet process, 
and they feared that the very result that yoi\have talked about 
may have arisen or might have arisen under titl6\yi. 

In fact, that has not happened, for a couple of i^sons. The first 
is that this particular process has, as Drew Days ft^ pointed out 
very nicely in his testimony, the rifle shot capability oHitigated en- 
forcement, the capability of specific performance or\ injunctive 
relief does no damage to anyone, but on the contrary coxrects the 
discriminatorv condition that prompted the action. 

But secondly, even to the extent that the Department of Educa- 
tion or whatever administrative office has jurisdiction over this 
lawsuit to go through the entire enforcement process, it has been 
the experience of virtually 20 years since title VI was passed in 
1984 that the terminaticf process leads to compliance, leads to con- 
ciliation, and leads not to fund termination, to the detriment of in- 
nocent students, but rather to the correction of the problem. 

If there hadn't been that backdrop of 20 vears' experience that 
shows it not to be damaging, I would think that there would be re- 
quired a much more extensive concern or debate about the termi- 
nation process. But it simply for two decades has not been so. 

In fact, it has not been so to the point that most civil rights advo- 
cates think it should be— there should be more termination and 
more enforcement that leads to the bringing of termination than 
there has been in 20 years. 
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Mr. Packard. Both of you gentlemen have been deeply involved 
in regulatory activities in regard to civil rights, in the whole civil 
rights field. Thirty-seven words of title IX have resulted in page 
after page after page of regulation. 

I don't know how many pages. But it must be many. Do you feel 
that H.R.'5490 would result in considerable more regulation and at 
the same time do you feel that it would also result in a series of ' 
new litigation that followed the original act in terms of trying to 
sift out what it is trying to say and how it is to be implemented 
and how it is to be regulated. Mr.. Pottinger first. 
. Mr. Pottinger. No. I don't think that there will be significant 
new regulatory burdens, nor do I think there wilhbe a greater 
quantity of litigation. There will be a different quality of litigation 
over some new issues. But certainly not a quantity that should 
^ make anyone who is concerned about unwarranted government in- * 
trusion protest this particular bill. 

The reason I say that with some certitude is that agaix^ there has 
been such a backdrop of experience with legislation upon which ; 
this proposed bill is modeled, and with administrative enforcement 
over a period of 20 years, that just as we have court interpretations i 
that give meaning, fortunately, and legislative history that gives / 
meaning to this proposed bill, I think we also have administrative j 
practices that would indicate where it goes. , 

I happen to feel that it is not an unfair question to try to balance ' 
the level of intrusion and burden on the one hand against the ben-1 
efits that will hopefully arise from a civil rights bill of this kind. ; ^ 

I think that that is a completely fair question to ask. And every-,' 
one should ask it. In this particular case, it seems to me to be rela-/ • 
tively easy to answer, because the benefits in my view so greatl)| 
outweigh the potential burdens because of this previous experience 
that we have had with it. 

And I might also add, if I may, one partisan note, because some- 
times these bills tend to break down along partisan lines. That /I 
cannot think of anything that ought to be more red, white aqd 
blue, five- star Republican issue than getting out in front of and In 
front on an issue like this that recognizes that in a free marktet 
place what is unique about our vitality as a country, pur econoWiy 
and our culture, is to give people the chance to do their utmost, 'to 
use their skills and talents to tne utmost. i 

We above all ought to be saying that that is the starting line 
that we want to bring everyone to. And if it means eliminating 
handicaps in that respect that are based on irrelevant qualities, 
such as race or sex or national origin, then we above all ought to 
be out there pushing hard for that, and saying that that is vifhat 
gives us the vitality, and if there is a counterbalancing or counter- 
• vailing consideration that says it is just too risky, fine, then we will 
take another look. 

In this case, I think the risks that would outweigh that benefit 
are so far behind us, are so small, that it should be a clear choice 
in favor of the bill. , 

Mr Packard. Mr. Days. 

Mr. Days. Yes. I agree with Mr. Pottinger on this. There wi 1 un- 
doubtedly be new regulation and new litigation. But I think fdr the 
first time when this legislation becomes law, there will be a coher- 
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ence that is presently lacking in the way in which administrative' 
agencies and the courts look at these statutes. 

If one» looks at the current regulations and looks at the court de- 
cisions, it is often a process of reading tea leaves^trying to figure 
out whether Congress meant in title IX what it meant in title VI, 
or title IX and 604 directed toward the same ends. 

I think when Congress speaks with one voice on these fotir stat- 
utes, that should dispense with a lot of the fine tuning that the 
agencies and the courts felt they had to engage in to harmonize 
these statutes. 

The harmony will be there on the record, because the Congress 
has spoken for the first tipie to all of these statutes at once. Ajid I 
think tijat is going to be a boon for civil rights enforcement. 

Mr. Packard. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. CONYERs. Mr. Chairman, this is a "for the record" type ques- 
tion. There are more than 100 funding statutes that are ;iot men- 
tioned in the measure before us. What effect will this have on 
those laws? 

Mr. Days. My reaction would be that as a matter of strict con- 
struction there would be no direct impact. But I think that the 
courts certainly and perhaps administrative agencies looking at 
what Congress has done with respect to these statutes would re- 
ceive some guidance, would have to work based upon what they un- 
derstood to De the overall objective of the Congress. 

But that would not be binding insofar as Congress has not 
spoken to these other statutes. 

Mr. PoTONGER. I turned to my professor to get an answer, and 
suggested that I didn't see any. And he gave a more eloquent re- 
sponse. 

But I think I see none. 

Mr. CoNYERS. Well, I want to thank'both of you. It is very impor- 
tant that our record have some pre-Grove Departmient of Justice 
people here who were there when we were crafting these earlier 
statutes, like title VI, two decades ago. 

A lot of law and a lot of interpretation has rolled down the pike. 
And although the problem is still with us, we still have come quite 
a ways, and I think we here fondly remember the work that both 
of you did as the heads of the Civil Rights Division. 

I am very pleased with your testimony and, again, glad to see 
you. 

Mr. Days. Thank you. 

Mr. PoTTiNGER. Thank you. $ 
Mr. Edwards. Mr. Packard. 

Mr. Packard. Mr. Chairman, if ^ou would permit me to ask one 
more question. I don't think any of us are looking for ways to sub- 
vert the civil rights efforts. I think it is a fair statement to indicate 
that all would like— and it is truly a bipartisan issue—all would 
like to bring about those laws and the interpretation of thos^laws 
that would provide the most fundamental rights of people In terms 
of their civil rights. . , ' 

To help in that effort, let me ask one fyrthor q[uestion. l9»-intent 
an issue in the whole determination.of ah institution and its efforts 
in trying to comply, or is the afffct* that is taken into consideration 
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in terms of interpretation of the law and interpretation of the act 
itself? 

If an institution, for example, ha's in applying standardized tests, 
for example, that would have no intent in discriminating, but in ite 
effect there is a preponderance of— the results of those tests 
moving from one side of a discrimination issue to another—sex, 
race, or whatever— and, let's use race as an illustration— if a cer- 
taiij body of students of one race do not achieve to the level of an- 
other race, is the effect the issue or is intent brought into the pic- 
ture in terms of having an effect upon the outcome of an Institu- 
tion. 

Mr. pays, mayb^ we can ask you. 

Mr. Days. Well, I think that, first of all, I don't understand this 
legislation to address that issue or try to resolve it. 
Mr. Packard. Should il then? 

Mr.. Days. It is an issue much debated in the courts and I assume 
io^he administrative process as well. There was a time when the 
thinking was that title VI, for example, included an effects test. 
The coOrts are still out on that. 

I think that what agencies have to do is to operate as best they 
can in the context of a very uncertain legal situation. The Supreme 
Court came down, for example, in the Guardian's case with resgect 
to title VI and intent in the employment context. 

I defy anybody to read the variou^t^ opinions and come away with 
a very clear understanding of hou this issue ought to be resolved. 
And 1 just think that if ConKress wants to address that issue, it 
ought to set out that fact forthrightly and deal with it. But I don't 
think that that is a response to Grove City, I don't see that it needs 
to be done right now. > 

The courts are working it out, and one would hope that shortly it 
will be clarified, and given that clarification, the agency can go for- 
ward with their enforcement responf^ibilities. 

Mr. Packard. Thank you. 

Mr. Edwards. Well, the Department of Justice disagrees with 
you and^yqur testimony, as you know. 

Mr. .Days. I wouldn't be here if ^hey didn't. 

Mr. Edwards. 1 presume, and I cannot guess what the opinion of 
the Department oi Education^is, because vve invited the Secretary 
and the Secretary didn't come. 

Mr. Days. Mr. Chairman, I haven't been follov/ing the develop- 
ments very closely here. But ] do understand that the Department 
of Education has closed down-tseveral investigations subsequent to 
the Grove City decision, and that would just seem to me to refute 
thf» testimony of my successor that the situation was the same both 
before and after Grove City. ^ 

If ao, why are things being closed down that were initiated prior 
lo the Grove City decision coming down? I don't know that to- be 
factually accurate. But it is something that I have been told about. 

Mr. Edwards. We have had witnesses that testified that there 
has hi'.cn a change in attitude and that cases have been closed 
down as a result of Grove Citv. And 1 guess we can only assume 
that the Department of Education agrees with the Department of 
Justice on this issue. v 

I just really have one qu^^stion for either one of you. 
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Mr. Reynolds said that . the circuit court, with the exception of 
the third circuit, all agree with their interpretation. 

Mr. Days. That is ^ust not true.-As I.^id earliW; the courts have 
idoked to the question of program as one to be factually deter- 
mined, not something that is addressed, in the abstract. Anfl.in the 
Taylor County case, it seems to me the case that the Dep'arjtment 
relies upon, what HEW was'told to do was go back and develoc a 
factual reeord to show if there existed the interrelationship 'be- 
tween Federal funding and the programs that were being targeted 
for termination. And I think that is really what the courts have 
done. 

Mr. Edwards. Thank you very much. Wo are reall;^ very pleased 
with your testimony. We are grateful. The committee will meet 
• &gain this afternoon at 1 p.m. wheie we have a very distinguished 
panel. 

[Whereupon, at 11:25 am. the committee recessed, to reconvene 
at 1 pvm., the same day.j 

AFTERNOON SESSION ' 

, Chairman Perkins [presiding]. The hearing will reconvene. 

Go ahead, Mr. Fretz. As I understand, you are representing the 
National Senior Citizens Law Center here ia Washington. Without 
objection, all your, prepared statements will be inserted in the 
recoi^. 

Proceed in any manner you prefer. Go right ahead. 

« 

STATEMENT OF BURTON FRETZ. NATIONAL SENIOjR CITIZENS 
LAW CENTER. WASHINGTON, DC 

Mr/FilETZ. Thank you, Mn Chairman, and members of the com- 
mittee for inviting me to testify on H*R, 5409. 

I am executive directpr of the National Senior Citizens Law 
Center located here in Washington DC. and with offices in Los An- 
geles, CA. And I am prepared to address remarks to that portion of 
the bill before the committees that would amend the Age Discrimi- 
nation Act of 1975. 

As an organization which is dedicated to service toward and ad 
vocacy toward and on behalf of^ the low income and disenfranchised 
elderly, we commend the c6mmittees for cohsidering this legisla- 
tion. It is something that is well conceived and necessary. 

I might add, Mr. Chairman, an observation that I think this 
country's awareness of the need to eliminate the vestiges of dis- 
crimination based on age and unfair stereotypes that derive from 
imoressioris about age has been somewhat slow to develop. 

The myths and dlsenfranchisement of older people, and arbitrary 
treatment of them, continue in areas of employment, of credit, 
training, of education in many age segregated services. For this 
>eason, anything the committees can do which will help to 
strengthen both coverage and enforcement of the Age Discrimina- 
tion Act would be very welcome indeed to older persons who are 
protected under the act. 

According to a very extensive survey made several years back by 
the U.S. Commission on Civil Rights, discritnination based on age 
does continue to arise among recipients of Federal financial assist- 
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ance. The Commission has documented any number of instances 
and programs and identified recipients wherp that continues to 
exist. 

According to Commission findings, an analysis of participation in 
federally assisted community mental health centers showed that 
older persons accounted for 10 percent of the service area popula- 
tion but, in fa6t, received about 4 percent of the services, whiph is 
quite a disproportionately low leyel of participation. 

Similarly, the Commission found, Mr. Chairnian, that age^ dis- 
crinTTTTfiuon has tended to persist in areas of training, vocational 
r»ehabilitation, adult education, largely because of age stereotypes 
in which the recipients who provide the training think th$y can get 
a bigger bang for the buck by training younger persons, when, in 
fact, persons who are at age 35 or middle age who desparately need 
training or retraining even today do .not receive at least iheir fair 
opportunity to receive such training because of those stereotypes 
which persist. \ 

We believe that the Age Discrimination Act does offer pal po- 
tential to older Americans to alleviate the kind of age weighted 
considerations that still tend to work against them. And for this 
reason, we commend the committee's consideration of this bill. 

As we und<?rstand it, the bill vfiW attend to the phrase "pi\ogram 
or activity'*, which is the operative phrase for coverage .^undter the 
Age Discrimination Act as for the other civil rights statutes which 
the cpmmittee is considering. . - . \ 

The Age Discrimination Act phrase, **pr6gram or activity,'* of 
course, is borrowed from a like phrase and concept under title VI ^ 
of the Civil Rights Act of 1964. As we understand ife, the pending 
legislation would replace the somewhat narrow reading given the 
phrase "program or activity'' by the Suprem.e Court in the Grove 
City Collepe decision arid replace it with coverage of a recipient. 

The bill, of course, replaces the phrase **program or activity'' 
with the phrase or word recipient at appropriate places. The bill 
goes on to'defne recipient in a manner consistent with the defini- 
tion of recipient in the agency regulations which interpret the age 
discrimination act today. 

An equally important reason for the committee's consideration of 
this bill» we believe* is that it will encourage the Federal Govern- 
ment and Fedi-M-al .aijencies to pursue enforcement of the age dis- 
crimination act in a more aggressive manner in the future than 
many agencies have done irt the past. 

My prepared statement, Mr. Chairmati, goes a bit further into 
t^e not terribly happy history of nonenforcement of the a^e dis- 
crimination act by Federal deputies and agencies, and I won t take' 
up the committee s time to review that. 

I would simply note that this bill would be quite helpful in en- 
couraging Federal departments and agencies to take a somewhat 
more considered stance and a more energetic position with respect 
to enforcement of this act which continues to hold a great deal of 
potential for persons protected under it. 

That concludes mv verbal remarks, Mr Chairman. 

Mr. EnwAKDs. All right. Thank you very much. Mr, Fret/. You 
have been very helpfuL 

[Prepared statement of Burton D, Fretz follows:] 
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Prkparki) Statkmknt ok Buuton D. Fretz, Exkcutivk DiREcrrou, the National 
Senior Citizens Lav Center, xNc. 

Mr Cbair(nan, and Members of the Committees: Thank you for inviting me to tes- 
tify on H.R, r)4*)0, a bill to address the decision of the United States Supreme Court 
in Omver City College v, BelL 79 L.ED 2d 516 (1984), As a nation-wide organization 
» dedicated to £idvoc8cy and support for low-income and disenfranchised older persons, 
the Law Center beUeves this legislation is well-considered and necessary. 

This country's awareness of the need to eliminate discrimination based on unfair 
impressions and ste^potypes about older people has been slow to develop. Myths 
about aging continue to bring arbitrary consequences to older pei'j'ons in areas of 
employment, credit, and a variety of age-segregated services. National sensitivity to 
discriminatioft based on age is a relatively late arrival to civil rights. 

According to the UnitetSStates Commission on Civil Rights, discrimination arises 
from the policies and procedures of Federal agencies, State legislatures and execu- 
tive departments, and public and private agencies administering federally-assisted 
programs. Affected age groups vary by program, and in some instances by State and 
locality. Generally, however, the older an individual, the more likely he or she will 
be the victim of age discrimination. Persons aged 65 or over are the most frequently 
affected age ffroup. 

The federal government has fashioned two statutory responses to the problem of 
uge discrimination: The first is the Age Discrimination in Employment Act, 29 
U.S.C. §621 et seq. The statute prevents unreasonable forfns of discrimination relat- 
ing to4iiring, promotion, demotion and termination and other attributes of employ- 
ment and, with certain exceptions, protects individuals between the ages of 40 and 
To, « 

The second response is the Age Discrimination Act of 1975, 42 U.S.C. §6101 et 
seq. (ADA) which prohibits discrimination on the basis of age in the delivery of serv- 
ices and benefits by recipients of federal financial assignee. The ADA does not 
apply to employment practices, 42 U.S.C. § 6104(c), but covers* discrimination affect- 
ing persons of all ages without limitation. Some exceptions permit age distinction? 
and reasonable factors other than age in designated ciicumstances. 42 U.S.C. 
§ 6108(b). 

The ADA offers real future potential to clients and their representatives in com- 
bating vestiges of age discrimination in our society. The Act may be used, e.g., to 
challenge unfair credit practices which are linked to some form of federal support 
or regulation, such as loans through a Federal Credit Union. Federal Housing Ad- 
ministration or Veterans Administration. It can be used to assure that older persons 
enjoy equal access to educational and training programs. The Act can be the basis 
for equal access among older people to obtain medical and clinical services in feder- 
ally-supported health programs 

Coverage under the Age Discrimination Act turns on the phrase "program or ac- 
tivity," the same phrase which defines coverage under Title IX of the Educotion 
Amendments of 1972 at issue in the Grove City College case. Both statutes borrowed 
the phrase and the coverage concept from Title VI of the Civil Rights Act of 1964. 

The pending legislation would replace the narrow reading given the phrase "pro- 
gram or activity' by the Supreme Court in Grove City College and replace it with 
coveiage of a "recipient."^Irt so doing. Congress properly .confirms the scope of cover- 
age intended under Title VI, as well as other statutes like the Age Discriminalion 
Act. The Age Discrimination Act has been intended to apply in scope equivalent to 
that of Title VI. The ADA, along with the other civil Wghts statutes based on Title » 
VI, properly are amended together to maintain this principle of unifoi:m coverage. 

An equally importiint reason for this, bill is for Congress to encourage the federal 
government to pursue ADA enforcement inuch more aggressively than in the past. 
Despite its great potential the ADA may be among the least enforced civil rights 
statutes in the United States Code. The ADA is heavily dependent on the issuance' 
of regulations by federal agencies in order to effectuate its purposes, but this man- 
date largely has gone unheeded. 

Protections in the ADA are not entirely self-executing. The Act requires promul- 
gation of two different sets of regulations to implement the statutory protections. 
The first set constitutes regulations generally applicable to programs aaministered 
by all federal agencies ("government-wide regulations") and are to be promulgated 
by the Secretary of Health and Human Services (a'HS). 42 U.Sft. § 6103(a). The Sec- 
retary promulgated final government wide regulations effective July K 1979. 45 
C.F.R Part 90. 

A second set of regulations' muSt be promulgated under the ADA by .the head •of 
each federal department or agency that. extends federal financial assistance to any 



Er|c 2 76 



271 



, program or activity ("agency-specific regulations"). These must be approved by the 
Secretary of HHS, as the general overseer oP ADA enforcement, prior to final adop- 
tion, 42 U,S,C, §6103(aK4), The Secretary has not approved any of the proposed 
AD^Bgulations that have been submitted, 

result, 24 out of the 28 federal agencies have not published final regulations 
implementing the ADA— six years after the passage of the statutory requirement, A 
total of 22 departments and agjsncies have failed to notify recipients of federal finan- 
cial assistance of their obligations under the Act, Eighteen agencies did not bother 
to train staff about the ADA during the last reporting year. 

Despite the somnolent activity by federal agencies under the ADA today the need 
for federal process under the Act is apparent, A total of 133 age discrimination com* 
plaints were filed with federal agencies in 1983, even though these agencies had not 
adopted these regulations or a system to process such complaints. In the absence of 
an agency process, the cases wore referred to the Federal Mediation and Concilia- - 
tion Service, which lacked the power to make binding determinations based on the 
complaint. About half the complaints involved denials of admission to schools and 
training programs. Ten complaints involved denials of health services. Ten more in- 
volved denials of federally supported housing. 

Nevertheless, we can expect future progress despite this slow start. If it has not 
been clear before^ it will be clear with this legislation, that the remedy ^or a viola- 
tion of the Age Discrimination Act involves the same broad coverage as^the remedy 
for violation of similar civil rights "Statutes governing federal financial assistance, A 
federally-funded adult education class which restricts students to those under 30 
will be answerable fqr that practice whether or not the federal funds are traced to 
that particular class, A health center which effectively excludes older persons from 
its services will be responsible for its policv regardless of which equipment has been 
purchased with federal funds or which staff is paid with federal dollars. 

This clarification is consistent with the remedial purposes of the Age Discrimina- 
tion Act and with the effect of this bill on related civil rights statutes, 

Mr. Edwards. We will hear now from Marcia D, Greenberger, 
representing tne Women's National Law Center, Washington. 

STATEMENT OF MARCIA GREENBERGER, ESQ. WOMEN'S 
NATIONAL LAW CENTER, WASHINGTON. DC 

Ms. Grkenberger. Thank you, Mr. Chairman. I am Marcia 
, Greenberger. I am pleased to be here today to urge the quick pas- 
• sage oPH.R. 5490. This legislation is needed to assure that we have 
strofig^laws prohibiting, discrimination on the basis of race, nation- 
al origin, sex, disability and age, • 

Howe vert because I have worked particularly^ ih the area of sex 
discrimination, my testimony will be directed 'toward tTie title IX 
aspects of Ihe bill. 

Nonetheless, I do want to not'e tf" it wo^ian face discrimination 
not onl^ because of their gender, but also on the basis of race, n^-^ 
tional origin, disability and age. And given the overlapping nature 
of (discrimination, and the similarity of approaches ot the statute, 
all aspects of this bill are of critical importance and are properly 
addressed together. 

I included in my written remarks a auote that former Represent- 
'ative Patsv Mink made when the title IX legislation was first being 
considered in the House 12 vears ago, because it seemed certainly 
as relevant today as it w^s then. And there was one particular sen- 
tence that I thought beared mentioning and repeating in this con- 
text, and thai was that ^'millions of women pay taxes into the Fed- 
eral treasury, and we collectively resent that these funds should be 
used for the support of institutions to which we are denied equal 
. acc^^ss/] 

Since H)72» we have worked on issues of sex equity in education, 
with a particular emphasis on title IX to assure fair treatment of 
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women and giris. I have been cocounsel for parties or represented 
amici curiae in many of the title IX^ases which have been brought 
in the courts. In particular, I was corounsel representing the Amer- 
ican Association for University Women in the Gnpve Qity College v. 
Bell ca^e in the. Third Circuit Court of Appeals and in the Supreme 
Court. In fact, the third circuit opipion cited to and relied upon the 
brief filed hy AAUW in support of itff-*holding that student aid 
brought the entire school within the scope of title IX. 

The Supreme Court's reversal of the third circuit's holding on 
this poiTnt and the Supreme Court's acTOptance of a narrower inter- 
pretation of the scope and coverage of title IX, seriousljlimpair the 
law's effectiveness as a tool to end sex discrimination in education. 
Given the fact that title IX is the only Federal law whicb protects 
both students and employees in education, its weakening is particu- 
larly serious. ^ . 

My written remarks highlight some of the problems pf sex dis- 
crimination in education that were -rampant when title IX was 
passed in 1972. And they include some of my own personal remem-' 
brances of reviewing vocational education guidance tools that had 
pink forms for girls and blue forms for boys, and asked very differ- 
ent questions about career aspirations for girls than for boys. 

Those forms of very blatant channeling of girls into one area and 
boys into another have been attacked and in very large measure 
removed directly as a result of title IX. 

But much remains to be done. We still see enormous disparities 
in the training received by young women and men in vocational 
education. My testimony includes some charts which really high- 
light in a very graphic way the enormous sex segregation in voca- 
tional education training that is stilhgefing on in this country. 

We see gaps as well, although .there bps been much improve- 
ment, in scholarships available to young^omen and men. It had 
boen before title IX there were virtually no athletic scholarships 
available for young women. And that was a door closed to them as 
a way, of furthering their higher education. 

We have seen much progress, but the gaps are still enormous. In ^ 
fact» there have been some studies that show general financial aid* 
goes in larger amounts to men than it does to women in this coun-- 
try. 

There are still enormous segregation in work patterns, in educa- 
tional institutions, with women filling and holding' the lower 
paying, lower prestigious jobs in these institutions. In short, title 
IX is laeeded as much as ever, not only to retain the gains we have 
made, but to secure continued progress that women in this country 
deserve. ' 

The Grove City Supreme Court case which is the subject of this 
legislation was a serious narrowing of title IX coverage and also its 
pcjJential as an enforcement tool. Under Grove City, the receipt of 
Federpl student aid was considered to cover only the colleges' fi- 
nancial aid program and as a result Grove City is free to discrimi- 
nate against Students in its math or science program,, yet so long as 
nnancihl aid program is not discriminatory, the Federal students 
dollars can How with iipuunity to the general fund and support all 
of the college s activitie;B;ipcl)idihg math and science. 
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The effects of this narrowing are beginning to be felt. The De- 
partment of Education has begun to close complaints andf narrdW 
mterpretations, even where discrimination has been found on the 
grounds that in its view, after the Grove City idecision, title IX no 
longer prohibits discrimination/And I have attached to my testimo- 
ny copies of' some letters that have been sent out from the Depart- 
ment of Education closing investigations that they had conducted 
and in some cases found discrimination on the grounds^ that after 

, Grove City in their view they no longer are going to be looking into 

I these matters any longer. 

\ They are clear cut demonstrations of a loss of protection women 
A and girls have suffered when the Grove City college case was decid- 
' ed. 

, H,R. 6490 restores title IX and the other civil rights laws back to 
w(here they were before Grove City was decided. The law does noth- 
ing more and nothing less: 

By requiring recipients of Federal funds to comply with the non- 
discrimination provisions, the bill assures that when an entity re- 
ceives Federal funds it must not discrinninate in any of its parts. ^ 
The bill adds a definition of recipient drawn from current regula- 
tions. In fiact, I might note that definition was followed in the first 
part of the Grove City decision. 

Through these changes the bill will eliminate the possibility of 
further confusion. The definition of recipient makes cleaiNthat an 
institution like C?hbve City is covered in its entirety. 

I might add at this juncture that I understood that Assistant At* 
torney General Reynolds testified this morning in conjunction with 
this legislation and stated that in his view he thought it would add 
to the confusion and further litigation in the futilre. 

In fact, I think the eiif^t opposite is true. Right now we are in 
the midst of having to figure out what the Grove City College case 
means in every instance. They said that student financial assist- 
ance is sui generis. That opens questions about how other types of 
Federal aid are to ^e treated. It assures years of litigation on the 
issue of the meaning of Grove City College and its application to 
title IX, let alone all the other statutes at issue. 

A clear cut bill such as H.R. 5490 would settle at this point once 
and for all the basic coverage question, making, clear that recipi- 
^ ents simply cannot discriminate. 

The approach of covering the entire institution is clearly consist- 
ent with what the Congress intended when.passing title IX. My tes- 
timony continues and cites some of the references to legislative his- 
tory based on title VI, which title IX was modeled after, as well as 
title IX itself, making clear that Congress intended broad-based 
coverage. 

I also cited on p£^ge 8 of my testimony some cases that support 
the institutionwide coverage I know that also in Mr. Reynolds' tes-* 
timony that he stated that there was onlv one circuit decision sup- , 
porting institutionwide coverage and had a number of citations to • 
other cases. I did want to address that point, because again I think 
that point is simply not true. 

The North Haven decision in the second circuit which reached 
the issue of what program or activity means in a title IX context 
interpreted it broadly. That was in the second circuit. Bob Jones tn 
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tae fourth circuit, as well as Grove City in the thfrd circuit. The El 
Camino College case n the ninth circuit took such a. broad ap- 
proach. And I might add not all circuits addressed this issu|. 

The Cases that Mr, Reynolds cited to support the proposraon that 
all of these overwhelming circuits came out the other way are par- 
ticularly frustrating for me to read personally. The Othen case was 
cited for the pr/)position fhat that circuit supported narrow cover- 
age. In fact, that is absolutely not true. The Othen case stated that 
the district court shouloTnever have reached the issue of defming 
what program or activity meant. It said that it came up in the con- 
text ox an aw#d for attorney's fees and it was improper to rule on 
it, and didn't say anything at all about the issue. That case simply 
does not st^nd for the proposition that Mr, Reynolds cited it for. 

The Hillsdale College case decided in the sixth circuit was also 
an interesting case. In fact, that was a case with three judges on 
the panel— it was a 2-to-l decision, with a very vociferous dissent. 
One of the judges said it was one of the worse and most serious 
setbacks and distortions of the law, a very strong dissent. Of the 
two judges who supported the narrow reading, one had died before 
the decision was even issued, and under traditional Justice Depart* 
ment rules and policies, if they had followed them, it would not 
haye been a valid decision. However, the Justice Department did 
not raise that to the attention of the sixth circuit, 

I cited in my testimony as well support for the prompt decision 
of the enforcement sections of this law that correspond directly 
with what they were intended to mean in prior law, and how they 
have been consistently interpreted in the past. 

Given these overwhelming indications of Congress' intent and 
,the strong case law supporting that intent to create a broad-reach- 
ing statute, one might well ask how a majority of the Supreme 
Court decided Grove City as it did. In fact, it is important to keep 
in mind that this information was never presented'to the court by 
its party in the case. The two opposing parties were Grove City Coh 
lege and the Government. Once the Government switched its posi* 
tion in the Supreme Court, neither side supported the view that in- 
stitutionwide,coverage was intended by title IX. 

Moreover, the Government refused to support a petition to the^^ 
court that third parties be given time to present these arguments 
in favor of institution wide coverage to the Supreme Court, There- 
fore, the Court decided this most critical of issues without hearing 
from anyone who supported the original long-standing position of 
the Government. 

Prompt action is needed. This bill must move quickly to clarify 
that indeed broad coverage and effective enforcement is required 
under the law. 

I cite again the fact that the Department of Education started to 
close down investigations and dismiss complaints and compliance 
reviews even where discrimination is found. We now know Federal 
dollars Will be flowing to institutions which even the Department 
of Education has found to discriminate. Moreover, the. amounts 
Federal dollars at is^e are enormous. 

When title IX was promulgated, the Hous^ report listed many 
categ()rie.s of Federal financial assistance covered by the statute. 
From basic education opportunity grants to guaranteed student 
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loans to construction moneys to myriad grants and contract pro- 

f^rams, the list was long. All of these categories still exist and new 
unding programs have been added. 

In my written testimony Padded a footnote on page 11 dealing 
with the guaranteed student loan issue which in my view is a form 
of Federal financial assistance clearly covered by the law. Again, 
that was an issue raised in the Grove City College case. The lower 
courc held guaranteed students loans were not covered, the Govern- 
ment appealed. * 

Following a long-standing position they were covered, and consti- 
tuted Federal financial assistance. The Government then basically 
dropped the appeal on that issue. 

That billions of dollars could be used to support discrimination is 
simply unacceptable. The rights of women, minorities, disabled per- 
sons and older Americans depend on Congress' speedy action to 
correct this terrible wrong. ^ 

Thank you. 

Chairman Perkins. Thank you for a excellent statement. 
[Prepared statement of Marcia D. Greenberger follows:] 

Prepakei) Statement ok Marcia D. Greenberger, ArrcAiMEY, National Women's 

Law Center* Washington, D(j^ 

Mr, Chairman and members of the Judiciary and Education and Labor Commit- 
tees, I am Marcia Greenberger, an attorney with the National Women's Law 
Center, I am pleased to be here today to urge the qliick passage of H.R. 5490, This 
legislation is needed to assure that we have strong laws prohibiting discrimination 
on the basis of race, national origin, sex, disability and age. However, because I 
have worked particularly in the area of sex discrimination, my testimony will be 
directed toward the Title IX aspects of the bill. Nonetlteless, I do want to note that 
women face discrimination not onlv because of their gender, but also on the basis of 
race, national origin, disability and age. Given the oveHapping nature of discrimina- 
tion, and the similarity of approach of the statutes, all aspects of this bill are of 
critical importance and are properly addressed together. 

In 1972, Rep. Patsy Mink summed up the compelling need for Title IX. Her words 
are as true today as they were 12 years ago: 

"Any college or university which has [a] * * * policy which discriminates against 
women applicants ♦ ♦ • is tree to do so under [Title IX] but such ins^tutions should 
not be asking the taxpayers of this country to pay for this kind of discriminatioti. 
Millions of women pay taxes into the Federal treasury and we collectively resent 
that these funds should be used for the support of institutions to which we are 
denied equal access/* 118 Cong, Rec, 5806-5870 (1972) 

Since 1972, we have workecTon issues of sex equity in education, with a particular 
emphasis on Title IX to assure fair treatment of women and t'irls. I have been co- 
counsel for partios or represented amici curiae in many Title iX cases which have 
been brought in the courts. In particular, I was co^ounsel representing jthe Ameri- 
can Association for l^niversity Women < AAUW), et al. in the Grove City College v. 
Bell case in the Third Circuit Court of Appeals and in the Supreme Court. In Tact, 
the Third Circuit opinion cited to and relied upon the brief filed by AAUW in sup- 
port of its holding that student aid brought the entire school within the scope of 
Title IX. 

The Supreme Court's reversal of the Third Circuit's holding on this point, and the 
Supreme Court's acceptance of a narrower interpretation of the scope and coverage 
of Title IX, seriously impair the law's effectiveness as a tool to end sex discrimina- 
tion in education. Given the fact that Title IX is the only federal law which protects 
both students and employees in education, its weakening is particularly serious. 

TITI«e IX MAS MADE IMPOHTA^T HEADWAY IN COMBATING S£X DISCRIMINATION IN 
EDUCATION, BUT MUCH DISCRIMINATION REMAINS 

Title IX has made a real contribution towards sex equity in education. I remem- 
b(?r when I first began to work on these issues I was asked to review the Strong 
Vocational Interest Blank test, which was in use around the country to assist in 
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counseling students as to future careers. At that time, the girls were given pink 
sheets aslcing their interenta io a limited sot of careers stereotyrxjd as "women 
jobs/* I remember in particular a question on whether the girl taking the test would 
want to be wife of the President of the United States, I wondered then how one pre- 
pared for that career if the answer was yes. The boys were given blue sheets, where 
higher paying jobs were suggested. The question they wore asked was whelhm' they . 
wanted to be President. With the passage of Title Ia, the separate tests were elimi- 
nated Our girls must now be given career options which are as broad and as varied 
as those presented to our boys. 

Title IX has meani many other important*things as well. It has opened up schol- 
arships, particulary in the area of athletics, so that young womojci have a chance to 
secure a higher/education through their athletic ability. It has provided an aware- 
ness of the problem of pexual harassment in schools, and a mechanism for dealing 
with the problem. It has opened the door of many graduate professional programs 
such as law and medicine to women. 

But much remains to be done. For example, we still see enormous disparities be- 
tween the vocational opportunities given to young men and women. Vocational edu- 
cation enrollment remams highly sex-segregated and sex-stereotyped, mirroring the 
employment patterns in the workforce. In 1980, within federally-funded vocational 
programs women were concentrated in traditionally female course areas of honii? ec- 
onomics, health, office occupations, and consumer and homemuking programs; men 
dominated agricultural, techiiical, trade and industrial programs. League of Women 
Voters Education Fund, "Achieving Sex Equity in Vocational Education," 4 (1982), 
Recent progress in enrolling women in a more varied range of options has been 
most evident in those areas which are least sex-stereotyped ai) male or female, or 
which are tonsidered male domains but viewed as "light ' and "clean" work—gtaph- 
ic arts, applied design and electronic accounting. Id. at 13. . 

The following chart from the rer>ort of the National Advisory Council on Women's 
Education Programs. "Increasing hex Equity 1980 Update" 6 (1082), summarizos the 
enrollment patterns of women in vocational education programs in recent years: 
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^ 1% 10 lOCik 



Source B^sed » \V7 '8 da': US Defurtment of Health, (duulion, and Welfare, 8ureau cf OccuiutKKui and Adult Education (BOA(). 
\m <U\i from US f'Juc^iion De{»rtrrwni National renter tor fducalion Stat<ilio. Vocational (duration Data S^t^m (V(OS) 

The least progresB has been sceft in the building trade areap— for example tnoson- 
rv. f'lectricity and plumbing— in whicli few women emoll, and fewer yet complete 
the projfram. Id. at I ). 
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As oM980, enrollment of women in none of the following thirteen categories ex- 
ceeded fivfe percent: 

Portent 

Air conditioning 2 7 

Body and fender repair... 3*0 

Auto mechanica 4*g 

Carpentry '.LZ^ZZZZ:Z''''''. 45 

Masonry [ 2 8 

Plumbing and pipefitting ! . 2 7 

Diesel mechanics !!. !!!.7..!.!!..7..;7 . !. 2 3 

Electrical occupations 7.7..7!7!!..7!.!!7!...!.7.!!..!.7.....!..7.7.!^ 3 9 

Sheet metal occupations 17!!. 3 7 

Tool and die !!.!!.!!!!!!!!!!!!.7!!!!.7!!!!!!!.!!.7!! ! ! 4 2 

Other metaiworidng !!.!!!!!!!!!!!.!!!!!!!!!!!!!!!!!!!!! 47 

Firefighter traming ^ ] !!! !!!!!.7!!!!!7! !! 7. 4 8 

Small engine repair !..7!!!!!!?!f!'!!!!!!!!!!!!!!!!!!!!!!7!!! 4 0 

"Increasing Sex Equity 1980 Update," supra, at 7. 

We see wide gaM in the athletic scholarships given to men and women, and in 
fact one recent study shows a gap in general student aid going to women and men.* 
We see little progress m employment of women in education in the better paying 
jobs and higher ranks. Title IX is needed ad much as ever, not only to retain the 
gainfi we have made, but to secure continued progrei^ that women in this country 
deserve. 

W GROVE CITY DECISION SERIOUSLY NARROWS TITLE !x's EFFECTIVENESS, BOTH WITH 
RESPECT TO COVERAGE AND ENFORCEMENT 

tinder the Cftove City case, the receipt of federal student aid was considered to 
cover only the college s financial aid progi am. Therefore, 6rove City College is free 
Ic discriminrite against students in its math or ecience program, yet so long -s the 
financial aid program is not discriminatory the federal student dollars can flow with 
impunity to Its general fund, supporting all of the college's activities including its 
math and science departments. 

The effects of this narrowing are beginning to be felt, The Department of Educa- 
tion has begun to close complaints and narrow intiirpretations, even where discrimi- 
nation haiiT been found, on the grounds that in its view aft«r the Grove City decision 
litie IX no longer prohibits the discrimination. Copies of some of the Department of 
Educahon letters are attached to my statement. They are a graphic deinom t ration 
decided ^ P""^^^^^*"" women and girls have suffered when Grove City College was 

H.R 5490 RESTORES THE LAW TO ITS FORMER STRENGTH 

H.R. 5490 puto the four civil rights laws back to where they were btfor.? Groje 
Up was decided. It does nothing more and nothing less. 

^^y requiring "recipients" of lederal funds to comply with the nondiscrimination 
provisions, ^the bill assures that when an entity receives federal funds, it must n'^t 




The definition of recipient makes clear that an institution like Grove City is covered 
in Its entirety. ^ 

The approach of covering the entire institution is, clearly consistent with what 
Congress 'ntended when passing Title IX. When Tilie IX was pending, Rcpresenta- 
uve Green explained: 

"The purpose of title jlXl is to end discrimination in ill institutions of higher edu- 
cation. Yes, across the board. * * * " 117 Cong. Rec. 39256 (1971) 

And It was only with such acroiss the board courage that Title IX could be the 
stj'ong and comprehensive measure" Senator Bayh described and clearly intended 
the law to be. llo Cong. Rec. 5804 (1972) 

Moreover, by modeling Titie !X after Title VI of the 1964 Civil Rights Act. Con- 
gross adopted and approved a statutory scheme which had been interpreted to he 

» Moran, Mary, Student Financial Aasistance: Next St^jpe to Improving Education and Eco- 
nomic Opportumty for Women, «oon to be available from EfRIC Clearinghouse on Higher Educa- 
tion and from the Aaaociation for the Study of Higher Education, Washington, D C 
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Strong, providing acroB8*the>board coverafi^c. Not only agency regulations and en* 
forcement, but case law decided before Title IX was passed confirmed this board ap* 
proach under Section 601 of Title VI See e,g. United States v. Jefferson Company 
Board of Education, 372 F.2d 836 (5th Cir. 1966), affd en banc, 380 R 2d 385, Cert, 
denied sub nom.; Caddo Parish Board of Education United States, 389 U.S. 840 
(1967); Bossier Parish School Board v. Lemon, 370 F.2d 847 (5th Cir ), cert denied. 
388 U,S. 911 (1907); Board of Public Instruction of Taylor Ca v. Finch, 414 F,2d 1068 
(5th Cir 1969). 

The enforcement sections of title VI and IX (Sections 602 and 902) were also de- 
signed with care. Government agencies providing federal funds are obligated to pro> 
vide an enforcement scheme which includes fund termination in the event that ef- 
forts to conciliate fail, or referral to the Justice Department for a court suit to 
secure the end of the discrimination. Where fund termination is used, the govern- 
ment is obligated to "pinpoint'* the funds terminated. The ''pinpoint" obligation was 
defined in Taylor County v. Finch supra, decided under title vl before title XI was 
passed. Under Taylor County, funds could be terminateu if those funds ^'support" 
the discrimination. Thai test of support is now mninlained by this bill. 

Moreover, since title IX was passed, Congress has consistently refused to narrow 
its scope. As was true for title VI, HEW promulgated regulations tracing the title 
VI approach and broadly interpreting the scope of title IX. Soe 34 C.F.R. Part 106. 
The regulations were approved bv the President and sent to Congress for review.^ 
Con^essman O'Hara held six days of hearings on the title IX regulations. He de- 
scribed the hearings as designed to determino ''whether or not the regulations as 
they are written are consistent with the law, or whether they should be returned to 



stent with^he law from which they 
IX Before the Subcommittee on Post- 
on Education and 1-^bor, 94th Cong.v 
utions that woul4 have disapproved 



the agency for redrafting until they are cons i 
must draw their authority." (Hearings on Title 
secondary Education of the House, Committee 
1st Sess. 97 (1975) J Proposed concurrent reso 
the regulations were not approved by either He use of Congress, 

Congress has also consistently refused to approve express efforts to limit the cov- 
erage of Title IX to programs and activities directly receiving federal funds. One 
such effort was an amendment introduced by Senator Helms in 1975, He explained: 
["tjbe bill provides that title IX shall apply mly to education progfc^r and activi- 
ties which directly receive federal financial assistance, ♦ ♦ ♦ JSzCong. Rec, 23846 
(1975) (Emphasis supplied). Senator Helms ' bill was not passed. 

Given these overwhelming indications of Congress' intent to create a broad-reach* 
ing statute, one might well ask how a majority of the Supreme Court decided Grove 
Cijy as it did. In fact, it is important to keep in mind that this information was 
never presented to the Court by either party in the case. The two opposing parties 
were Grove City Cpllege and the government. Once the government switched its p- 
sition in the Supreme Court, neither side supported the view that institution*wide 
coverage was intended by title IX, Moreover, the government refused to support a 
petition to the Court that third parties be given time to present a> nents in favor 
if institution-wide coverage to the Supreme Court. Therefore, the • i decided this 
vnost critical of issues without hearing from anyone who suppo d the original 
long-standing position of the government. 

PROMPT ACTION IS NEKDED 

It is im^rtant that this bill move quickly, to clarify tha^ Indeed broad coverage 
and effective enforcement is required. We have seen the Department of Education 
begin to close cases and narrow its efforts. Federal dollars wilt now be flowing to 
institutions which even the Department of Education has found to discriminate. 
Moreover, the amounts of federal^dollars at issue are enormous. Whert- title IX was 
promulgated, the House Report listed many categories of federal financilil assistance 
covered by the statute. H.R. Rep. No. 5544, 92nd Cortg., Ist Sess. (1971), reprinte'H in 
[1972] U.S. Code Consf, & Admin. News 2462. From ^ic Education Opportunity 
Urants to Guaranteed Student Loans to construction monies to myriad grant and 
contract programs, the list was long. All of these categories still exist, and many 
new funding programs have been added. ^ 



* Pursuant to tho General Education ProvisionB Act. 20 U.S.C ^ 1232, title IX regulations 
could not become effective until Oongresa has had 45 days to review the roffulations and to 
re/Oct tliern Although the atatute wa« later amended to provide that failure to disapprove rcffu- 
lationn did not constitute a finding of consistency with the underlying legislation, see 20 U.S.C?. 
§ 1232. (d). the regulations were finalised before the law was so amended 

^Thc District Court in Omve City College held that Ouarant<*ed Student Loane are f&deral 
financial aid to schools but aro notv federal financial assistance 8ubj€H;t to Kovornment enforce- 

Continued 
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That billions of dollars could be used to support discrimination is simply unac- 
ceptable. The rights of women* minoritiies, disabled persons and older Americans 
depend on Congrc^' speedy action to correct this terrible wrong. , 



• U.S. Department oF'tlDucATioN, 

Washington, DC, March 6, 1981 

Dr. Bryce Jordon, 

President, Pennsylvania State University, 
University Park, PA. 

Dear Dr. Johdon: The Office for Civil Right43 (OCR) advised you on February 28, 
1982 and April 14, 1982 of it« decision to investigate thfe complaint[against The 
Pennsylvania State University (Penn State) filed by Mr. Timothy ijt. Conley. on 
behalf of the Women's Soccer Club under Title IX of the Education Arfiendments of 
1972. In letters dated March 15, 1982 and May 6, 1982 Penn State declined to par- 
ticipate in the proposed investigation pending judicial or executive clarification of 
whether Title IX is applicable to a program or activity which is not the recipient of 
Federal funds. ,* 

In light of the recent Supreme Court decision in Grove City College Bell, it ap- 
pears that OCR does not have jurisdiction to investigate the compTaJnt of sex dis- 
crimination in Penn State's athletic program. We are, therefore, closing the above 
referenced complaint. ; ( ' 

Sincerely, ^ / 

Harry M. Smot^ETON, 
Assistant Secretary for Civil Rights, 



U.S. Department of Education, 
• Philadelphia, PA, March 8, 1981 

Our Ref: 03770308; 03812028 

Re: Title IX Intercollegiate Athletics Compliance Review 
Dr. John Toll, 

President. University of Maryland, 
College Park, MD. 

Dear Dh. Toll. By letter dated February 23, 1984, the Office for Civil Rights sent 
the Univei-sity of Maryland College Park (UMCP) a statement detailing those as- 
pects of its intercollegiate athletic program which we had concluded violated Title 
iX of the Education Amendments and its implementing regulation at 34 C.F.R. Sec- 
tion 106.41(c). These areas had been identified previously for the University and 
were discussed at a meeting with UMCP officials and representatives on January 
24. 1984. 

On February 27, 1984, we received a letter from Assistant Attorfncy General Fred- 
erick G. Savage, on behalf of UMCP, responding to the concerns that OCR and 
UMCP representatives had discussed at the January 24, 1984 meeting. This letter 
set forth actions already taken and planned to be taken by the University in the 
areas of travel, provision of locker rooms, recuitment, support st^rvices, and the ac- 
commodation of student interest. 

Since receiving Mr. Savage's letter, we have carefully reviewed our records of 
Federal financial assistance to UMCP's athletic program. We have cdficluded that 
we do not have jurisdiction to pursue this matter further, since the outstanding 
Issues do not concern the of)eration of UMCP's athletic financial assistance pro- 
gram, which we found to be in compliance with Titl^ IX and 34 C.F.R. Section 
10B..^7(c). We remain available to provide members of your staff with technical as- 
sistance in the area of intercollegiate athletics, upon request. , 



ment under title IX on the grounda that they fit within the statutory Exception ofcontracta of 
inMU ranee or Kuaranly [iecaune the (iSL program provides a subetantial interest subsidy as well 
Off special Allowance payments in addition to the guaranty* all past administrations correctly 
took the position that the GSL program goes beyond the exemption aifid is included. However, 
the Justice Deparlmpnl dropped the appeal on this issue driginally tak^n by the government, so 
that the (inn p City College case ultimately dealt only w,dth Basic Educa^tion Opportunity Oranta. 
See Hearinffn before the Committee on Education andTLabor. Subcotrimittee on Postsecondary 
Education. House of Representatives concerning Guaranteed Student/ lioans on May 13. 1982. 

( 
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I would like to thank you and your staff for the courtesy and cooperation ex- 
tended during the course of this review. 
Very truly yours, 

Ronald Giujam, 
For Dewey E. Dodds, Director, 
Office for Civil Rights, Region III. 



August 10, 1983. 

Re: Docket Number 04-81-2005 
Dr. WiLFORD S. Bailey, 
Acting President, Auburn University, 
Auburn, AL. 

Dear Dr. Bailey: By a letter dated July 2, 1981, the Office for Civil Rights (OCR) ^ 
. of the Department of Education (formerly of the Department of Health, Education 
and Welfare) informed you that it planned to conduct an investigation of the above 
referenced complaint alleging discrimination on the basis of sex in the intercolle- 
giate athletic program. The Complaint alleged that the University is not accommo- 
dating the interests and abilities of its female students as required by the Title IX 
Regulation. In addition, the complaint alleged sex discrimination in the provision of 
athletic-based financial assistance, the assignment and compensation of coaches, the 
provision of locker rooms, practice and competitive facilities, the provision of train- 
ers, recruitment, the provisions for tra^^el and per diem, housing, and publicity. 

Section 901(a) of Title IX of the Education Amendments of 1972, 20 U.S.C. Section 
l(i81 (hereinafter cited as Title IX), provides: 

•'No person in the United States shall, '^n the basis of sex, be excluded from par- 
ticipation in, be denied the benefits of, or *> subjected to discrimination under any 
education program or activity receiving Fee .al financial assistance." 

In addition, the provisions of HEW's implementing regulation for Title IX, 34 

CFR Part 106^ which^ecame effective on July . 2L 1975. and was adnp.tedJ[)y the 

' Education Department on May 9, 1980, set forth specific requirements regarding 
interco,lle^iate athletics (cot)y enclosed). Athletic scholarships are addressed at 34 
CFR Section 106.37(c). The general prohibition of discrimination on the basis of sex 
in intercollegiate athletic programs is aadresded at 34 CFR Section 106.41. 

Because the Title IX regulation established separate legal standards for the provi- 
sion of equal athletic opportunity in program areas oth&r than financial assistance, 
OCR has assessed compliance with the two sections of the rec[ulation individually. 

As a means of assessing compliance, we havi? followed the directions provided in 
the Policy Interpretation issued by the Department of Health, Education, and Wel- 
fare on December 11, 1979. 44 Fed. Reg. 71413 et seq. (1979). 

In assessing compliance with Section 106.37, OCR considered 1) whether the total 
amount of athletic scholarship aid available to male and female athletes was sub^ 
stantiaU^proportionate to their rates of participation in intercollegiate athletics; 
and 2) whether different types of non-grant athletic asf^istance were proportionately 
available to male and'female athletes. 

We assessed compliance with 34 CFR Section 106.41(c) by reviewing the overall ' 
intercollegiate athletics program. We reviewed the ten factors listed in th^ regula- 
tion plus the recruitment of student athletes and the provision of support services. 
(As explained in the Policy Interpretation, the regulation authorizes OCR to consid- 
er factors other than those listed in the regulation.) 

In each program area we examined whether the availability, quality and kinds of 
benefits, opportunities and treatment provided were equivalent for both sexes, 
{equivalent is defined as equal or equal in effect. It is important to note that we 
compared the men s program and the women's program on an overall basis, rather 
than on a sport-by-sport basis that would pair, for example, men's basketball and . 
women's basketball. Where disparities were noted, we considered whether the difler- 
ences were negligible. Where the disparities were not negligible, we determined 
whether they were the result of nondiscriminatory factors. Finally, we determined 
whether disparities resulted in the denial of equal opportunity to male or female 
' iithletes, because the disparities collectively were of a substantial and unjustified 
nature, or because the disparities in individual program areas were substantia] 
enough in and of themselves to deny euuality of athletic opportunity. 

The regulation at 34 CFR Section 106.41(c) provides that "unequal aggregate ex- 
penditures for members of each sex or unequal expenditures for male and female 
teams if a recipient operates or sponsors separate teams will not constitute noncom- 
pliance with tnis section, but the Assistant Secretary may consider the failure to 
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i)rovWe necessary funds for teamgi for ono sex in assessing equality of opportunity 
or members of each 8ex<" Where appropriate, we have considered the level of fund^ 
ing for men's^d Women's programs in aasessing the equivalence of benefits and 
opportunljbies: 

^" SUMMARY OF FINDINGS 

Athletic financial assistance 

In 1981-82, Auburn awarded 83% of all financial aid based on athletic ability to 
men and 17% to women. Men comprised 75% of all participant^ while women com- 
prised 25% (1981-82) of all participants. OCR determined that the differences in 
these awards were significant and finds that Auburn University is not in compli- 
ance with 34 C.F.R. Section 106.37(c). 

Other program areas ' 

OCR finds that Auburn University is providing male and female athletes equiva- 
lent treatment, benefits and opportunities in the following areas; provision and 
maintenance of equipment and supplies, scheduling of games and practice times» op- 
portunity to receive academic tutoring and assignment and compensation of tutors, 
provision of medical and training facilities and ^rvices,* provision of housing and 
dining facilities and services, publicity, and provision of support services. 

OCR found that benefits, opportunities and treatment were not equivalent in the 
areas of travel and per diem allowances, coaching, the provision of locker rooms, 
practice and competitive facilities, recruitment of student athletes, and the accom- 
modation of interest and abilities. 

Enclosed is a Statement of Findings which provides a more complete description 
of the general background, scope and method of investigation of the review. It states 
the factual findings of the investigation and describes the bases for the conclusions. ^ 
The report is divided into two. principal parts: Athletic Financial Assistance and 
Other Program Areas. 

This letter of findings addresses only the issues listed above and should not be 
interpreted as a determination of Auburn University's compliance or noncompliance 
with Title IX in any other respect. It should be emphasized that the findings and 
conclusions in this letter and the attached Statement of Findings are based on the 
applicable provisions of the Title IX implementing regulations and the Policy Inter- 
pretation described above. 

You are requested to submit a plap to correct the violations of Title IX within 7 
days. After receipt of the plan, there will be an evaluation period during wWch we 
shall communicate with you or your representatives, as neceseai*y, r^rding clarifi- 
cations or modifications of the plan. After this evaluation period, OCR must either 
accept the plan or initiate enforcement proceedings. We are compelled to adhere to 
specific timeframes in resolving a case by an Order of the U.S. District Court of the 
District of (^lumbia, dated March 11, 1983. OCR is available to assist you in devel- 
oping an acceptable corrective plan. 

The Freedom of information Act requires that the Office for Civil Rights release 
this letter and other information about this case upon request by the public. In the 
event tha^ OCR receives such a request, we mil protect information tnat identifies 
individuals or that may constitute an invasion of privacy, and will inform the Uni- 
versity if we are compelled to release information. 

We wish to thank you and your staff for the cooperation* shown throughout this 
matter. If you have further questions, please do not hesitate to call me at (404) 221- 
2954, or Louis 0. Bryson, Sr., Director, Postsecondary Education Division, at (404) 
221-2970. 

Sincerelv yours, 

* William H. Thomas, Director, 

Mr. Perkins. The next witness is Arlene Mayerson. Go right 
ahead. 

STATEMENT OF ARLENE B. MAYERSON 

Ms. Mayerson. Mr. Chairman and members of the committee, 
m^ name is Arlene Mayerson. I am the directing attorney for the 
Disability Rights Education and Defense Fund [DREDF]. Our orga- 
nization is a national research, education, community organizing 
and advocacy organization dedicated to the integration and equal 
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opportunity of 36 million disabled Americans. I arn honored to be 
here todg^y to testify on H.R* 5490 not only on behalf of my organic 
nation but also on behalf of the following national organizations: 
, American Coalition of Citizens with Disabilities - * 

American Council of the Blind 

American Speech-Language-Hearirf^ Association 

Associatipn for Children with Learnirjg Disabilities 

Association of Retarded Citizens 

Council on Exceptional Children 

Conferendfe of Education Administrators Serving the Deaf 
Epilepsy Foundation of America ^ 
National Easter Seals SoQiety 
National Council of Independent Living Programs 
Njational Council on Rehabilitation Education 
National Rehabilitation Association 
Paralyzed Veterans of America 
The Convention of American Instructors of the Deaf 
The National Association of Private Residential Facilities for the . 
Mentally Retarded, and 
United Cerebral Palsy Association, Inc. 

The passage of section 504 in 1973 w^as an historic event for dis- 
abled Americans. For; the first time Congress recognized that dis- 
abled people, like minorities and women, were subject to discrimi- 
nation and were entitled to basic civil rights protections. This rep- 
resented a major shift in disability public policy and a fundamental 
challenge to traditional notions about disability. 

The historic significance of section 504 for disabled people cannot 
be overstated. For disabled people, section 504 means the freedom 
to choose, to belong, to participate, to have dignity and the opportu- ' 
nity to achieve,. Since enactment of section 504 just a decade ago, 
the character of American society has been transformed. It can no 
longer be assumed that disabled people, adults andxhildren, will be 
*'out of sight, out of mind,** shut away in institutions, nursing 
homes and segregated schools and programs. 

Because of section 504, disabled people are beginning to take 
their rightful place in the mainstream of American life. In section 
504, Congress extended the promise of equal citizenship for 36 mil- 
lion disaoled Americans. We have come a long way toward that 
Koal in 10 short years— the gains are impressive— but we are only 
just beginning, the path to equality is long. We are here today be- 
cause we believe that the Supreme Courts decision in Grove City 
College hopelessly obstructs this path. 

According to the Grove City decision, that college*would be free 
to refuse to admit blind students, to refuse to hire teachers who 
used wheelchairs or to decide that while disabled people make good 
social workers* they do not make good engineers, architects, doctors 
or lawyers. Unfortunately, these practices and this kind of stereo- 
typing is still prevalent today. 

The negative impact of the Grove City College decision is ironical- 
ly illustrated in the area of employpient. Oh the seme day that the 
Supreme Court h4ndecl down the Grove City decision, it decided 
Corusolidated Rail Corp, v. Darrone, which resolved :i 5-year conflict 
among its circuits and upheld buoad employment coverage under 
section 504. The Darronc decision was hailed as a maj<>r victory for 
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disability rights. But like in all other areas under 504, and the 
other civil lights statutes, the Grove City decision threatens to 
drastically limit the applicability of the employment protections 
which we have only so recently won. 

This limitation is well illustrated in a case which is currently 
pending before the Department of Education, In that Case, the De- 
partment of Education, after an investigation, found that a teacher 
who had lupus had been discriminated against solely on the bafeis 
of her disability. The School district now claims that OCR no longer 
has jurisdiction to pursue the case after Grove City because that 
teacher had been hired to teach math and physical education and 
neither of these **programs" received dif-ect Federal funds. Claims 
such as this one could take years of litigation to resolve, 

Uoder previous law and administrative policy the jurisdiction of 
OCR to investigate this claim was clear^ The written testimony 
which we have submitted fully sets forth the legislative history of 
section 504, and demonstrates that Congress ir.r* nded to create a 
broad policy of nondiscrimination by all n c .e> of Federal 
funds. However, I would like to highlighPone .xti<!ulRriy compel- 
ling point here. 

In 1977 Congress conducted oversight hearings on Ss:?ction 504 in 
which it reviewed the HEW 504 regulations which had incorporat- 
ed the title VI procedural enforcement regulations. The title VI 
procedural enforcement regulations provide for investigation and 
review of recipients of Federal funds as that terYn is d'efined in the 
regulations. No mention is made of programs until the sections 
dealing with fund termination. 

Congress explicitly approved this practice and has stated in a 
Senate report the 1978 amendments to section 504 ''codify this ex- 
isting practice as a specific statutory requirement.'' 

There can be no doubt that the long hsitory of administrative en- 
forcement of title VI was known by Congress and reaffirmed in 
197S. Indeed, there was nothing radical in 1978 about the funda- 
mental principle that the Federal Government should not fund re- 
cipients who discriminate. Nor was there any question that the 
Federal Government had a critical role in preserving and protect- 
ing basic civil rights. 

The cry of Federal intrusion by opponents of H.R. 5490 is not 
new to the disah-' \v community. But what is being called J^'ederal 
in.strusion is t ^^'ederal protection that disabled Americans 
depend upon. 

Not only disabled adults, but parents of disabled children h^ve 
depended on this Federal protection to secure basic .fundamental 
rights foi* their children. When this administration sought to 
weaken the Public Law 9f)-142 and section 504 regulations assuring 
each child a free appropriate public education, they claimed that 
the regulations were too intrusive, and that educational integrity 
and local control needed to be preserved. 

Well, thousands of parents from across the country can e forward 
to test about the differences these laws have made in their chil- 
dren's lives, and begged the policymakers for that continued Feder- 
alintrusion. 

Now is not the time to question the role of the Federal Govern- 
ment in assuring that entities which accept Federal funds do not 
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violate basic civil rights protections. This Nation made that com- 
mitment over 20 years ago. For disabled Americans, that commit- 
ment in 1973 has formed the ground upon which hopes and dreams 
and realities, grow. The doors have been opened and section 504 is 
working. Since 1977 when the 504 regulations were promulgated, 
one national study reports that the number of disaoled freshmen 
has more than doubled. We have conducted an informal review of 
colleges and universities across the country and the reports we 
have heard would make Congress proud of what has been achieved 

^"ihfo StatTuniversity is a typical example. In 1978 there were 32 
students who were identified as disabled. In 1984 there were 662 
disabled students. The campus went from being almost totally inac- 
cessible to nearly fully accessible. The students needs are fully met 
through a well-developed network of volunteers and effective inter- 
agency cooperation. All across the country in small and large insti- 
tutions enormous progress was reported, and in each case the exist- 
ence of section 504 was given as the primary reason. 

Once again, disabled Americans turn to Congress to reaffirni the 
basic principles of equal opportunity through passage ot H.K. Myu, 
which is nothing more than a clarification of Congress long-stand- 
ing intent that recipients of Federal funds are Prohibited from en- 
gaging in discriminatory practices. We are confident that this Na- 
tion's commitment to disabled citizens which was tirmly estab- 
lished in 1973 will not now be abandoned. 
Thank you. ^ o ,, /> 

[Prepared statement of Arlene B. Mayerson follows.] 

Pbitpared Statement of Arlene B. MaVerson, on Behalf ok the Disability 
^SHS^EDui'Tm^^^ Defense Fund. American Coalition of CmzKNB With 
Disabilities, American Council of the Blind. American Speech-^^^^^^ 
Hearing Association. Association for Children With Learning Disabil^^^ 
Association of Retarded Cit'zens. Council on Exceptional Children, Confer- 
ence of EDUCATm^^^ Serving the Deaf. Epilepsy Foundation of 
Sr?ca SS^onal Easter Seals Societty. National Council of Independent 
LivmG Prwrams. National Council on Rehabilitation Education. National 
Kabilita^on A^ociation. Paralyzed Veterans of America. The Conv^^^^^ 
op American Instructors of the Deaf. The National Association of private 

RHStS^ALFAClLm^ FOR THE MENTALLY RETARDED. AND • UNITED CEREBRAL 

PAI.SY Association, Inc. 

Mr Chairman and Members of the Committees, my name is Arlene B. Mayerson. 
I am the dSn^ the Disability Rights Education and Defense Fund 

DI^EDf! Our oiSn^^^^^ national research, education c«^^^ 

and advocacy organization dedicated to the integration and equal opportunity of 3b 
SirSled Americans. I am honored to be here today to t^^^^^^ 
not only on behalf of my organization but also on behalf of the following national 
organi^ations: . » . m... 

American Coalition of Citizens with Disabilities 

American Council of the Blind . 

American Speech-Language-Hearing Association 

Association for Children with Learning Disabilities 
, Association of Retarded Citizens 

Council on Exceptional Children . ^, p. . 

Conference of Education Administrators Serving the Deaf 

Epilepsy Foundation of America 

National Easter Seals Society 

National Council of Independent Living Programs 

National Council on Rehabilitation Education 

National Rehabilitation Aosociation 

Paralyzed Veterans of America 
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The Convention of American Instructors of the Deaf 
tarded^^^*^"^' Association of Private Residential Facilities for the Mentally Re- 
united Cerebral Palsy Association, Inc 
. We have submitted written testimony to the Committees and request that it bo 
mciuded in the record. The written testimony sets forth the legislative history of 
Section 504 and the administrative interpretations which demonstrate that Section 
504 was mtended to est^|||h a broad governmental policy of non-discrimination by 
all recipients of federal finfmUssistance. 

The passage of Section 504l!w.973 was an historic event, for disabled Americans 
For tKe first time Congress recognized that disabled people, like minorities and 
women, were subject to discrimination and were entitled to basic civil rights protec- 
< tions. This represented a major shift in disability public policy and a fundamental 
challenge to traditional notions about disability.- Historically, the inferior economic 
anrt social status of disabled people was accepted as an inevitable consequence of 
■ being disabled. Section 504 s anti-discrimination language evidences Congress' un- 
dersta-^ding that many pf the problems faced by disabled people are not inevitable, 
out are instoud the result of discriminatory policies and practices based on unfound- 
ed and outmoded stereotypes and prejudices toward disabled people. In Section 504 
Congress sought to reverse, a long history of exclusion and segregation of disabled 
people. 1^0 longer would the invisibility of disabled people be taken for granted in 
this country. iwi ei«in<cu m 

The historic signiHcance of Section 604 for disabled people cannot be overstated. 
For disabled people, Section 504 means the freedom to choose, to belong, to partici- 
pate, to have dignity and the opportunity to achieve. Since enactment of Section 504 
just a decade ago, the character of American society has been transformed. It can no 
lotiger be assumed that disabled people, adults and children, will be "out of sight, 
oat of mind, shut away in institutions, nursing homes and segregated schools and 
grograms. Because of Section 504, disabled people are beginning to take their right- 
ful place in the mainstream of American life. In Seaion 504, Congress extended the 
faromisG of equal citizenship for 36 million disabled Americans. We have come a 
Jong waynowards that goal in tea short years-the gains are impressive-but we 
are only lust beginnrng-the path to equality is long. We are here today because we 
this^path Supreme Court s decision in Grove City College hopelessly obstructs 

/ id^'i^t^^^^Mp^^c^^ ^o'^^^^ decision the regulations which were promulgated in 
' i^(t oy HH^W after vears of study and deliberation and after review and approval 
bv Congress would be rendered meaningless. The regulations correctly recognize 
that the recipient of federal funds is required to assure non-discrimination in all of 
Its programs. According to the Grove City decision, that college would be free to 
refuse to admit bhnd students, to refuse to hire teachers who used wheelchairs or to 
decide that while disabled people make good social workers, they do not make good 
entjineers. architects, doctors or lawyers. Because of this kind of stereotyping, dis- 
abled people have been and continue to be dissuaded from those careers, and rnany 
others, because of their disabilities. In a recent case in Colorado, ^ psychiatrist with 
outatandlnff credentials was rejected from a psychiatric residency program because 
• I * i"ci"*^*P'® rA*?**.^^^^ ^ wheelchair. The^^court held that the school had 

violated bection 504 jbecause the admia^^ions committee decision was based entirely 
on stereotypes and not on the credentials of the disabled applicant and the Universi- 
J^2d X aoS Cir^ffi^ ^* ^^A/en/') of the University of Colorado. 658 

The need for strong anti-discrimination provisions to assure equal opportunity 
and the negative impact of the Grove City College decision is ironically illustrated in 
the area of employment. On the same day that the Supreme Court handed down the 
o ^Tn. IL^®^^®^ Cofisolidated Rqil Corporatiotx v. LeStrange Ikttrone, 

J u ^^J 1248 (1984) which resolved a five vear confiict among the circuits 
and upheld broad employment coverage under § 504. The Darrone decision was 
hailed as a m^jor victory for disability righte. But like in all other areas under § 604 
and the other civil rights statutes, the Grove City decision threatens to drastically 
limit the applicability of employment protections under §504. A recipient could 
argue that its employment practices were shielded from § 504 if the personnel office 
received no federal funds. Alternatively, certain departments within a college or 
university or even a school district could discriminate while others could not de- 
pending on whether the djepartment directly received federal funds. Such a claim 
has recently been made ih ajcase pending before the Department of Education. In 
that case the Department of Education, after an investigation, found that a teacher 
who had lupus had been discfiminated against "solely on the basis of disability." 
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The school district cluimed thut OCR no longer had jurisdiction to pursue the case 
afierGrove City because the teacher had been hired to teach math and phjrsical edu- 
cation and neither of these "programs" received federal funds. 17 Education Daily, 
p. 4 (April 11, 1984)/Under previous law and administrative policy the jurisdiction 
of CKIR to investigate was clear. Claims such as this one could involve years of liti- 
gation to resolve. 

As I stated earlier, the written testimony which we have submitted fully seta 
forth the legislative history of Section 504 and demonstrates that Congress intended 
to create a broad policy of non-discrimination by recipients of %ieral funds. Howev- 
er. 1 would like to highlight one particularly compelling point here. In l977 Con- 
gr& s conducted oversight hearings on Section 504. As part of that process Congress 
reviewed the §504 regulations which had been promulgated by HEW that same 
year. In addition to the substantive provisions, HEW incorporated the Title VI pro- 
cedural enforcement regulations into the § 504 regulations. Congress explicitly ap- 
proved this and in the 1978 amendments to § 504 codiHefd] [this] existing practice 
as a specific statutory requirement." S. Rep. No. 890, 95th Cong., 2nd Sess. (1978).^^ 

The Title VLproceaural regulations provide for investigation and review of recipi- 
ents of federal tunds as that term is defined in the regulations. No mention is made 
of programs until the sections dealing with fund termination. 45 C. FR §80.7; 
80.0(c). Hence, in keeping with this well established practice, the 1978 amendment 
to Section 504 provides that: 

"The remedies, procedures, and rights set forth in title VI of the Civil Rights Act 
of 1974 shall be available to any person aggrieved by any act or failure to act by any 
recipient of Federal assistance or Federal providers of such • • 

There can be no doubt that the long history of administrative enforcement of 
Title VI was known by Congress and reaffirmed in 1978. Indeed, there was nothing 
radical in 1978 about the fundamental principle that the federal government should 
not fund re(^ipients who discriminate. Nor was there any question that the federal 
government had a critical role in preserving and protecting basic civil rights. The 
nigh sounding ideals raised by opponents of this legislation of "educational integri- 
ty/' "local control," "plurality" and so on have not carried the day for disabled 
Americans. No, disabled Americans are still wedd^ to the ideals of equal opportu- 
nity and integration— ideals which history has shown cannot be achieved without 
an assurance by the federal government that institutions which receive federal 
funds will be pronibited from discriminating. 

A. recent case against Baylor University Medical Center demonstrates that high 
ideals may be insufficient to assure equal access for disabled people. Baylor is one of 
the universities which is a member of the American Association of Presidents of In- 
dependent Colleges and Universities on whose behalf Mr. Hafen testified before the 
committees on this legislation. In that case a hearing impaired patient alleged that 
Baylor had refused to permit her to have access to a sign language interpreter 
which she had contracted for at her own expense and which she needed to commu- 
nicate effectively with hospital personnel. Baylor refused to allow the government 
to investigate, claiming that it received no federal financial assistance even though 
it received both Medicare and Medicaid. The fact that there was an actual claim of 
discrimination in this case, unlike the Grove City case, did not jilter Baylor's posi- 
tion that federal "intrusion" is improper. 

Not only disabled adults, but parents of disabled children have depended on feder- 
al protection to secure basic fundamental righu for their children. In 1976, Congress 
found that "more than half of the handicapped children in the United States do not 
receive appropriate educational ..services which would enable them to have full 
equality of opportunity" and that "one million of the handicapped children in the 
United States are excluded entirely ffom the public school system and will not go 
through ths educational process with their peers." Public Law 94--142, § f;(fi). In 1983 
the U.S. Department of Education reported that 92% of disabled children were edu- 
cated in regular schools. (U.S. Dept. of Ed.— 5th Annual Report to Congress on Im- 
plementation of Public Law 94-142 (1983).) - , 

Wlien this Administration sought to weaken the PuBlfc Law 94-142 and,§ 504 reg- 
ulations assuring each child a free appropriate public education, claiming tha,. the 
regulations were too "intrusive" ana that educational integrity and local control 
needed to be preserved* thousands of parents from across the country testified about 
the difference these laws had made In their chilren's lives and begged the policy- 
makers for continued "federal intrusion." 

Now is not the time to question the role of the federal government in assuring 
that entities which accept federal flinds do not violate basic civil rights protections. 
This nation made that commitment over twenty years ago. For disabled Americans 
that commitment in 1973 has formed the ground on which hopes and dreams grow. 
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The doors have been opened. The statute is working. 

Since 1977 when the §504 regulations were promulgated, one national study re- 
ports that the number of disabled freshmen has more than doubled. We have con- 
ducted an informal review of colleges and universities across the nation and the re- 
ports we have heard would make Congress proud of what has been achieved in just 
ten vears. Oliio State University is a typical example. In 1975, there were thirty-two 
students who identified as being disabled. In 1984 there are six hundred and sixty- 
t>vo disabled students. The campus went from«being almost totally inaccessible to be 
nearly fully accessible. The students' needs are fully met through a well developed 
network of volunteers and effective inter-agency cooperation. All across the country, 
in small and large institutions, enormous progress was reported, and in each case 
the existence of Section 504 was given as the primary reason. 

Once again disabled Americans ^urn to Congress to reaffirm the basic principles 
of equal opportunity through passage of H.R. 5490, which is nothing more than a 
clarification of Congress* longstanding intent that recipients of federal funds are 
prohibited from engaging in discriminatory practices. We are confident that this na- 
tion's commitment to disabled citizens which was firmly established in 1973 will not 
now be abandoned. 



Written Testimony SuBMnTEo by the Disability Rights Education and Defense 

Fund 

The Disability Rights Education and Defense Fund (DREDF) is a national re* 
search, education, community organizing, and rfdvocacy organization. DREDF pro^ 
vides direct information and support to a network of 4,000 disabled individuals and 
community-based organization throughout the United States on disability civil 
rights issues and works closely with other national organizations representing dis- 
abled people, as well as civil rights organizations and defense Jfunds who work on 
behalf of other disenfranchized persons. ^ 

This written testimony on the 1984 Civil Rights Act (H.R. 5490 and S2568) which 
supplements the oral testimony of Arlene B. Mayerson (DREDF), directing attorney, 
is submitted on behalf of the following natioiml organizations: 

American Coalition of Citizens with Disabilities 

American Speech-Language-Hearing Association 

Association of Citizens with Learning Disabilities 

Association of Retarded Citizens 

Council on Exceptional Children 

Conference of Education Administrators Serving the Deaf 

Epilepsy Foundation of America 

National Society for Children and Adults with Autism 

National Easter Seals Society 

National Council on Rehabilitation Education 

National Rehabilitation Association 

The Convention of American Instructors of the Deaf 

The National Association bf Private Residential Facilities for the Mentally Re- 
tarded 

United Cerebral Palsy Association, Inc. 

The purpose of the written testimony set forth below is to fully document the im- 
portance of Section 504 of the 1973 Rehabilitation Act in assuring equal opportunity 
to 36^ million disabled Americans and the devastating effect that the Supreme 
Court's decision in Groue City College has in attaining this Congressional goil. A 
review of the legislative history of Section 504 and the administrative interpreta- 
tions which have been endorsed by Congress demonstrate that Congress intended 
Section 504 to broadly prohibit disability-based discrimination by all recipients of 
federal funds. 

INTftODUCTION 

The basic purpose of the 1984 Civil Rights Act of (H.R. 5490 and S. 2568) to 
reaffirm this nation's commitment to equality of opportunity by assuring that re* 
cipicnts of federal Hnancial assistance are prohibit&d from discriminating on the 
basis of race, national origin, sex, disability or age. Such discrimination is currently 
prohibited by Title VI, 42 U.S.C. § 2000d, ffitle DC, 20*U.S:C. § 1681 et. seq., § 504 of 
the 1973 Rehabilitation Act, 29 U.S.C. 4*94, and the Age Discrimination Act, 42 
U.S.C. § 6101 et seq. ^ 

Each of these statutes bars discrimination in ^nv program or activity receiving 
federal financial assistance. However, on February 23, 1984 the U.S. Supreme Court 
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decided Grove City Collef^e v. Bell, 465 U.S., 104 S. Ct 1211, which gives an unduiy \ 
restrictive interpretation to the tprm "prograjn or activity*' in Title IX. The court ^ 
held that a college which receives federal money only in the form of student finan- 
cial aid is a recipient of federal financifin assistance under Title IX, but that under 
fhese circumstances, the only part of the college which is covered by Title IX is the 
student financial aid program. The rest of the college is free to discriminate on the 
basis of sex. Because Title IX, § 504 and the Age Discrimination Act are all modeled 
after Title VI which contains the "programs or activity" language, the Grove City 
decison has grave implications for all of this nation's primary antidiscrimination 
statutes. • 

Under the Court's interpretation in Grove City College, the Congressional purpose 
in enacting these statutes— to assure that federal funds do not aid discrimination- 
would be defeated. A university receiving substantial amounts of fede^l aid could 
discriminate against blacks, women or disabled people in its medical or law schools 
so long as these programs were kept free of federal funds. After years of progress in 
opening the doors to these formerly disenfranchised groups, the Court's decision 
threatens to shut them once again. (H.R. 5490 and S. 2568) simply reaffirm the pur- 
pose of these statutes to broadly prohibit discrimination by all those who chose to 
accept federal financial assistance. 

AMENDMENT TO § 504 CONTAINED IN 1984 CIVIL RIGHTS ACT (S. 2468; H.R. 5490) 

In order to assure Congress' original intent that § 504 prohibit discrimination on 
the basis of disability by all recipients of federal financial assistance, H.R. 5490 (Sec- 
tion 504) is amended by striking out "the participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving" and in- 
serting in lieu thereof ''participation^ be denied benefits, or be subject to disct^imina- 
tion by any recipient of. ' 

Section 604 of the Act would be further amended by inserting "(a)" after the sec- 
tion designated and by adding at the end thereof the following new subsection: 

"(b) for the purpose of this section the term 'recipient*' means any State or politi- 
cal subdivision thereof, any public or private agency, institution, or organization, or 
other entity, or any person to whom federal' financial assistance is extended directly 
or through another recipient, including any subunit, successor, assignee, or transfer- 
ee thereof." 

This is in direct conformity with the amendments offered as part of S. ^568 and 
H.R. 5490 on Titles VI and IX and the Age Discrimination Act. 

Se(;tion 505(aK2» is amended by adding "as amended" after Title VI of the Civil 
Rights Act of 1964.'^ 

Section 602 of Title VI is being amended by H.R. 5490 and S. 2568 to clarify the 
statutes remedial purpose and the scope of the termination authority. Section 602 of 
title VI is amended to read: 

"Each federal department and agency which is empowered to extend federal fi- 
nancial assistance to any recipient, by way of grant, loan, or contract other than a 
contract of insurance or guaranty, is authorized and .directed to effecuate the provi- 
sions of section 2000d of this title with respect to such recipient by Issuing rules, 
regulations, or orders of general applicability which shall be consistent with 
achievement of the objectives of the statute authorixing the financial assistance in 
connection with which the action is taken. No such rule, regulation, or order shall 
become effective unless and until approved by the President. Compliance with any 
requirement adopted pursuant to this section may be effectedd^ ^^^^ termination 
of or refusal to grant or to continue assistance to any recipient as^o which there 
has been an express finding on tlje record, after opportunity for hearing, of a failure 
to comply with such requirement, but such termination or refusal shall be limited 
to the particular political entity, or part thereof, or other recipient as to which such 
a finding has been made, and shall be limited in its effect to the particular assist* 
ance which supports such noncompliance so found, or (2) by any other means au- 
thorized by law: 

"Provided, however, that no such action shall be taken until the department or 
agency concerned has advised the appropriate person or persons of the failure to 
comply with the tequirernent and has determined that compliance cannot be se- 
cured by voluntary means. In the case of any action terminating, or refusing to 
grant or continue, assistance because of failure to comply with a requirement im- 
posed pursuant to this section, the head of the federal department or agency shall 
file with the committees of the House and Senate having legislative jurisdiction 
over the program or activity involved a full written report of the circumstances and 
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tho grounds for such action, No such action shall become effective until thirty days 
have elapsed after the filing of such report.** 

Since the procedural complaint and enforcement refrnlations under Title VI which 
are incorporated by reference into the § 504 regulations are authorized by virtue of 
Section 602, it is necessary to incorporate the specific Title VI amendment into 
§ 505(aX2). This is the only purpose of this amendment. As recognized by the Su- 
preme Court in Consolidated Rail Corpomtion v. Darrone, the purpose of § 505(a)(2) 
is to "enhance the ability of handicapped individuals to assure compliance with Sec- 
tion 504." S. Rep. No. 95-890 at 18. 

SECTION 504 PROHIBITS RECIPIENTS OF FEDERAL FINANCIAL ASSISTANCE FROM 
DISCRIMINATING ON THE BASIS OF HANDICAP 

The legislative history of section 504 evidences congressional intent t6 broadly pro- 
hibit discrimination on the basis of handicap by recipients of Federal financial as- 
sistance.—The legislation which became the Rehabilitation Act of 1973 was vetoed 
twice by President jvlixon before it was signed into law on September 26, 19T3. (Pub. 
Law No. 93-1121 Sen.^Rep. No. 93-318, 98rd Cong., 1st Sess. Reprinted in 1973 U.S. 
Code Cong, and Ad. News 2076, 2086-2090. Section 504 was included in all three ver- 
sions of the act.* 

The intent to ban discriminatory policies and practices in order to assure equal 
opportunity to disabled citizens is evident throughout the legislative history. As part, 
of the Senate Committee on Labor and Public Welfare's consideration of the Reha- 
bilitation Act of 1973, it heard extensive testimony regarding the operation of co- 
vocational rehabilitation programs. The Senate report on the 1973 Act summarized 
the problems which were highlighted in these hearings including: "the lack of 
action in areas related to rehaoili^tion which limit a handicapped individual's abil-« 
ity to function in society, e.g., eir\ployment discrimination, lack of housing and 
transportation services and architectural and transportational barriers." Sen. Rep. 
No. 318, 93rd Congress, 2nd Sess. (1973), reprinted in U.S. Cong, and Ad. News at 
2076. 

Congress' responded to this problejn by enacting provisions prohibiting discrimina- 
tion. There can be no doubt that Section 504 was intended to broadly ban discrimi- 
nation. Senator Harrison Williams, chairman of the full Committee on Labor'and 
Public Welfare and the leading sponsor of the Act summarized: 

"The committee also found it necessary to place special emphasis on target po{)u- 
lations whose needs were not being met, and to grapple with problems, which while 
not related solely to rehabilitation, pose serious problems for handicapped individ- 
uals in becoming employed, staying employed, and generally supporting themselves 
within their communities. In this respect, the committee payod (sis) special atten- 
tion to the problems of employment discrimination, lack of housing and transporta- 
tion facilities, and the prevalance of architectural and transportation barriers.*' Id. 
at 2457-2458. 

^ Senator Alan Cranston, a primarv sponsor of § 504 noted that simply extension of 
the existing 53-year-old Vocational Rehabilitation Act was not enough to insure 
equal opportunities for handicapped persons. 

"(S)ucn problems as unfounded discrimination in employment and in housing, dif- 
ficulties ot access to centers, and duplication and fragmentation of services across 
program lines were voiced repeatedly to the committee * * *" 119 Cong. Rec. 5882 
.'1973). 

Moreover, it was recognized that dfscrimination had an especially detrimental 
impact on the vocational rehabilitation program. 
As stated by Senator Cr.mston: 

"(D)iscnmination in placement, hiring and advancement continues to limit the vo- 
cational rehabilitation program's ability to effect successful rehabilitations . . . Tho 



' Prior to the inclusion of Section 504 in the RehabiliU^iiion Act of 197H, attempts were made 
tcy include it as an amendment to Title VI of the Civil Rights Act of 1964. H.R. Rep. No. 12164, 
92rtd Cong., ist Sess, 117 Cong. Rec. 45945, 45974-75 (1971) (introduced by Rep. Vanick); S. 3044, 
92nc! Cong., 2d Sess, 118 Cong. Rec. 526-26 (1972) (introduced by Senators Humphrey and Percy i 
The sensors indicated {a broad*based policy of nondiscrimination. See, eg. statement by Senator 
Percy: 

'"fnis landmark legislation, introduced by Congressman Vanik in the House, would prohibit 
discrimination against the mentally and physically handicapped in programs which receive fe4# 
eral aid. 




poi 

living, 



i 29; 



I 290 

expenditure of money on vocational rehabilitation programs is not ueW spent if we 
do not at the same time take meaningful steps to eliminate architectural barriers 
and provide substantial opportunities m employment for handicapped individuals." 
119 Cong. Rec. S. 5882(1973). 

Senator Robert Taft» Jr. aUo emphasized the need for strong antidiscrimination 
provisions: 

*The basic purpose of vocational rehabilitation continues to be to help physically 
and mentally handicapped individuals achieve the ability to work, earn, and live in* 
dependently in their communities. Yet in spite of the relatively high success of this 
program^ we still have a long way to go. . . Too maijy handicapped Americans are 
not served at all, .too manv lack jobs, and too many are underemployed— utilized in 
capacities well below the levels of their training, education and ability. However, if 
we are to assure that all handicapped persons may participate fully in the rewards 
made possible by the vocational rehabilitation program, we must devote more of our 
energy toward the elimination of the most disgraceful barrier of all— discrimina- 
tion.^' 119 Cong. Rec. 

The Senate report which accompanied the final bill also reflected the broad reme- 
dial intent of Section 504. (S. Rep. No. 31, 9, 93rd Cong., 1st Sess. 6 (1973). 

"[T]ho committee strongly believes that all planning of buildings, public and pri- 
vate, transportation systems, communications systems and all public and private, 
transportation systems, communications svstems and all public programs and serv- 
ices must make provision for the needs of handicapped individuals." 

As expressed by Senator Jennings Randolph, ''These (provisions) will help expand 
the vistas of opportunity for handicapped individuals across our land.** 119 Cong. 
Rec. 24587 (1978). 

The legislative history of the 1974 Aitiendments to the Rehabilitation Act further 
demonstrate Congressional intent to create a broad government policy prohibiting 
discrimination on the basis of handicap.. As stated in the Senate Report:' 

"Section 504 was patterned after, and is almost identical to, the antidiscrimina- 
tion language of Section 601 of the Civil Rights Act of 1964, 42 U.S.C. 2000d-l (Title 
VI) (related to race, color, or national origin), and Section 901 of the Education 
Amendments of the 1972, 42 U.S.C. 1683 (related to sex). The section therefore con- 
stitutes the receiving federal Hnancial assistance shall be operated without discrimi- 
nation on the basis of handicap.** S. Rep. No. 93-1297, 93d Cong., 2d Sess., reprinted 
in (1974) U.S. Code Cong. & Ad. News 6373, 6390. 

Senate Report No. 1139, 93rd Cong., 2d Sess. (1974) described Section 504 as cover- 
ing a wide range of recipients: 

Section 604 was enacted to prevent discrimination against all handicapped indi- 
viduals, regardless of their need Tor or ability to benefit from vocational rehabilita- 
tion services, in relation to federal assistance in employment, housings traftsporta- 
tion. education, health services or any other federally aided programs. 
Examples . . . are as follows: physically or mentally handicapped individuals who 
may be denied admissions to federally supported school systems on the basis of their 
handicap; handicapped persons who may be denied admission to federally assisted 
nursing homes on the basis of their handicap; those persons whose handicap is so 
severe that employment is not feasible but who may be denied the benefits of a wide 
range of federal programs; and those persons whose vocational rehabilitation is com- 
plete but who may nevertheless be discriminated against in Federally assisted ac- 
tivities." 

Nor did Congress draw and distinction in the coverage of Section 504 that woiild 
look to the discretion of recipients of federal funds. Congress did not wish to give 
federal financial assistance to any recipient that discriminated on the basis or race, 
sex or handicap. 

'The language of Section 504, in following the above-cited Acts further envision 
the implementation of a compliance program which is similar to those Acts, includ- 
ing promulgation of regulations providing for investigation ^nd review of recipients 
of federal financial assistance, attempts to bring noncomplying recipients into vol- 
untary compliance through infprmal efforts such as negotiations, and the imposition 
of sanctions against recipients who continue to discriminate against otherwise quali- 
fied handicapped persons on the basis of handicap. Such sanctions would include, 
where appropriate, the termination of federal financial assistance to the recipient orv 
other means otherwise authomed by law. Implementation of Section 604 would also 
include pregrant analysis of recipients to ensure that federal funds are not initially 
providea to those who discriminate against handicapped individuals. Such analysis 
would include pregrant review procedures and a requirement for assurances of com- 
pliance with Section 504. Id.** 
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The 1978 Amendments to Section 504 (Rehabilitation, Comprehensive Services 
and Developmental Disabilities Act of 1978) added § (aX2) which provides: 

"The remedies, procedures, and rights set forth in title VI of the Civil Rights Act 
of 1974 shall be available to any person aggrieved by any act or failure to act by any 
recipient of federal assistance or federal pcoi^ider of such.*' ^ 

Section 505{aX2) was int(&nded to give approval of and codify the 1977 HEW regu- 
lations See Consolidated Rail Corporation v. LeStrange, 104 S. Ct. 1248 (1984). In ad- 
dition to the substantive regulations under § 504. HEW also had incorporated the 
administrative enforcement procedures under Title VI. 45 CFR Sections 80.6-80.10 
and Part 81. The Senate Report states this intent: 

"It is the committee's undei'standing that the regulations promulgated by the De- 
partment of Health. Education anJ Welfare with respect to proc^ures, remedies 
and rights under Section 501 conform with those promulgated under Title VI. TOus, 
(Section 505) codifies existing practice as specific statutory requirement." S Rep 
No. 890. a supra at 19, reprinted in (1971) U.S. Code Cong. & Ad News at 7312. 

A review of the Title VI enforcement regulations make it clear that the existing 
administrative practice of HEW was to investigate claims of discrimination against 
recipients of federal funds. 

4^ CFR 80. T Conduct of investigations 

"m) Periodic compliance reuiews.'-The responsible Department official or his des- 
ignee shall from time to time review the practices of recipients to determine wheth- 
er they are complying with this part. 

"(b) Coniplaints.^Any person who believes himself or any specific class of individ- 
ual to be subjected to discrimination prohibited by this part^ may by himself or by a 
representative file with the responsible Department official or his designee a writ- 
ten complaint, A complaint must be filed not later than 180 davs from the date of 
the alleged discrimination, unless the.time for filing is extended by the responsible 
Department official or his designee. 

* Investigations.-^The responsible Department official or his designee will make a 
prompt investigation whenever a compliance review, report, complaint, or any other 
information indicates a possible failure to comply with this part. The investigation 
should include, where appropriate, a review of the pertinent policies and practices 
of' the recipient, the circumstances under which the possible noncompliance with 
this part occurred and other factors relevant to a determination as to whether the 
recipient has failed to comply with this part, 

''Resolution of matters.—il) If an investigation pursuant to paragraph (c) of this 
section indicatjBS a failure to comply with this part, the responsible Department offi- 
cial or his designee will so inform the recipient and the matter will be resolved by 
informal means whenever possible. If it has been determined that the matter cannot 
be resolved by informal means, action will be taken as provided for in § 80,8. 

"(2) If an investigation 'does not warrant action pursuant to subparagraph (1) of 
this paragraph the responsible Department official or his designee will so Inform' 
the recipient and the complainant, if any. in Writing. 

*'ie) Intimidatory or retaliatory acts prohibited^No recipient or other person* 
shall intimidate, threaten, coerce, or discriminate against any individual for the 
purpose of interfering with any right or privil^e secured by Section (jOl of the Act 
or this part, or because he has made a complaint, testified, assisted or participated 
in any manner in an investigation, proceeding or hearing under this part. The iden- 
tity of complainants shall be kept confidential except to the extent necessary to 
carry out the purposes of this part, including the conduct of anv investigation, hear- 
ing, or judicial proceeding arising thereunder." (Sec. 601, 602 Civil Rights Act of 
VM\4\ Stat. 262; 42 U.S.C. 2000d, 2000d-l) 29 FR 16298, Dec. 4, 1964. as amended 
at l\H FR 17981. 17982, July 5, 1973). 

The Title VI procedural regulations use the term program onlv when referring to 
the termination of federal funds. 45 CFR 80.8(c) provides: # , 

Termination or refusal to grant or continue federal financial assistance.^No order 
suspending, terminating or refusing to grant or continue federal financial assistance 
shall become effective until (1) the responsible Department official has advised the 
applicant or recipient of his failure to comply and has determined that compliance 



*The 197H nmendmentR also did the following: (1) broaden and strengthen the powers of the 




vidual." an it pertains to the employment of drug nddicts and alcoholics; and (5) made available 
remedies of Title VII for violations of Soction HOI ' 
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cannot be secured by voluntary means, (2) there has been an express finding on the 
record after opportunity for hearing of a failure by the applicant or recipient to 
comply with a requirement imposed by or pursuant to this part, (3) the expiration ot 
30 days after the Secretary has filed with the committee of the House and commit- 
tee of the Senate having legislative jurisdiction over the program involved, a full 
written report of the circumstances and the grounds for such action. Any action to 
suspend or terminate or to refuse to grant or to continue federal financial assistance 
shall be limited to the particular political entity, or par thereof, in which such non- 
compliance has been so fcund. ..... j u o 

Hence, Section 505(aK2) simply codifies an earlier intention, expressed by Con- 
gress in 1974 and implemented in 1977 by HEW to provide the same procedures for 
enforcement of Section 504 as had been established for Title VI. The Senate Com- 
mittee recognized that the 1977 HEW Section 504 procedural regulations, accom- 
plished the goal of insuring ^'administrative due process and administrative consist- 
ency within the federal government. Sen. Rep. No. 890 supra at 19. 

The above interpretation of Section 505 is wholly consistent with the overall 
intent of the other 1978 Amendments which was to expand the rehabilitation pro- 
gram, increase employment opportunities and reaffirm equal opportunity guaran- 
tees. In fact, the declaration of purpose was amended in 1978 to make the guaran- 
tee of equal opportunity" an explicit purpose of the Act. 29 U.S.C. (Supp. Ill) 701; 
See H.R. Rep. No. 95-1149, 95th Cong., 2d Sess. 37 (1978). . ^ . r ^ 

The broad ban on disability-based discrimination by recipients of federal funds 
was also evident in the debates in 1978 concerning the extention of Section 504 cov- 
erage to the federal government and its agencies. As originally enacted, bection 504 
was not explicit as to its coverage of the federal agencies.. The 1978 amendments, 
added executive agencies and the United States Postal Service to the coverage of 
Section 504. As noted by Congressman Jim Jeffords: 

"This amendment removes (the exemption for the federal government) and ap- 
plies 504 to the federal government as well as State and local recipients of federal 
dollars ... I think this is fair and appropriate and should go a long way toward 
developing a uniform and equitable national policy for elimination of discrimina- 
tion." 124 Cong. Rec. H13901 (1978). . ■ . 

In debate on a proposal by Senator James McClure to limit a court, in an action 
against the federal government, to the provision of equitable and affirmative action 
remedies that would be proportionate to actual damages, the recipient as a whole 
was again viewed as the entity responsible for ensuring equal opportunity. 124 
Cong. Rec. 30576. Senator Alan Cranston, a sponsor of the 1978 Amendment, vehe- 
mently opposed the proposed amendment arguing that the federal government 
should be required to do at least that which private employers are required to do. 
Id. at 30577-78. He^stated that: _ ... * a 

-The amendment offered by the Senator from Idaho would create an unwise and 
unrealistic distinction with respect to employment between the obligations ot the 
federal government and the obligations of federal contractors and grantees. Ironical- 
ly, the senator's amendment would limit with a financial test the federal govern- > 
mentis obligation of being an equftl opfK)rtunity employer. Federal contractors and 
grantees woUld-appropriately-^iintinue to be required to equal opportunity em- 

^'irconcludion, the legislative history demonstrates Congress' intent to ban all flis- 
criminatory practices and policies in a I programs (iv activities operated by recipi- 
ents of federal financial assistance. Any remaining doubt is dispelled by a »*eview of 
the HEW §504 regulations which were explicitly approved by Congress in the 
amendments 1978 amendments. 

THE ADMINISTRATIVE REGULATIONS UNDER SECTION 504 PROHIBIT DISCRIMINATION BY 
RECIPIENTS OF FEDERAL FINANCIAL ASSISTANCE 

In April, 197G President Ford issued Executive Order 11914 instructing the De^ 
oartment of Health, Education and Welfare to implement Section 504 and coordi- 
nate Section 504 implementation by all other federa departments and agencies 
which extend federal financial assistance. HEW issued its 504 implementing regula- 
lions on K (46 CFR Part 84).^ Throughout this period, HEW evaluated 

3 Whftn HPW was solit into the Departmente of Education and Health and Human Services 
the^egulaSons ^ unchanged. The Department of Education 504 regulations 

now appear at 34 CB*R Part 104. 
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over 850 public comments and the testimony from 32 public hearings. As the Su- 
preme Court recognized in Consolidated^ Rait Cbrporation v. Darronc, supra "the re- 
sponsible congressional committees participated in their (the regulations) formula- 
tion and both those committees and Congress itself endorsed the regulations in their ' 
final form. The HEW regulations have served as the model for al! other agency 
regulations and follow the same framework. , . 

The entire framework of the regulations revolves around the underlying position 
that all recipients of federal financial assistance from any source must assure non- 
discrimination, access and equal opportunity in all of their programs, activities and 
• operations. This is clear in the overview by HEW Secretary Joseph Califano which 
was published with the final regulations (42 Fed. Reg. 22676, 22677 (May 4» 1977). 
This overview is set forth below. 

OVERVIEW OF KEGULATION 

"The regulation is divided into seven subparts. Subpart A (General Provisions) de- 
fines the terms that are used throughout the regulation and states in gener^ terms - 
the discriminatory acts that are prohibited. Ii also sets forth what the Secretary be- 
lieves is a simple, workable system of administration: assurances of compliance, self^ 
evaluation by recipients, establishment of grievance procedures, and notification of 
employees and beneficiaries of the recipient s policy of nondiscrimination on tfie 
basis of handicap. The reflation covers all types of physical and mental impair- 
ments, including drug addiction and alcoholism. 

•'Subpart B. ciealing with employment practices, bars discrimination by recipients 
of HjEW assistance in recruitment, hiring, compensation, job assignment and classi- 
fication, and fringe benefits. It also requires employers to make reasonable accom- 
modation to qualified handicapped applicants or employees unless it can be demon- 
strated that the accommodation would impose an undue hardship on the employer. 

•'Subpart C sets forth the central requirement of the regulation— program accessi- 
bility. All new facilities are required to be constructed so as to be readily accessible 
to and usnble^by handicapped persons. Every existing building need not be made 
physically accessible, but all recipients must ensure that programs conducted in 
those faciiities are made accessible. While flexibility is allowed in choosing methods 
that in fact make programs in existing facilities accessible, structural changes in 
such facilities must be undertaken if no other means of assuring program accessibil- 
ity is available 

• Subparts A, B, and C of the regulations as well as subpart G— which incorpo- 
rates by reference the Department s procedures under Title VI of the Civil Rights 
Act of 19()4--apply to all recipients of financial assistance from the Department. 
The remaining subparts of the regulation contain more specific requirements appli« 
cable to three major classes of recipients. 

"Subpart D is concerned with presdiool, elementary and secmdary education. Its 
provisions have been.close'y coordiiflted with those -of Education for All Handi- 
capped Children Act of 197 ) (Pub. L. 94-142). They require, basically, that I'ecipients 
operating public education programs provide a free appropriate education for each 
qualified handicapped child in the most normal setting appropriate. The regulation 
also sets forth evaluation requirements designed to ensure the proper classification 
and placement of handicapped children, and due process procedures for resolving 
disputes over placement of students. While the Department does not intend to 
review individual placement decisions, it does intend to ensure that testing and 
evaluation procedures required by the regulation are carried out, and that the 
school system provide an adequate opportunity for parents to challenge and seek 
review of these critical decisions. And the Department will place a high priority on 
pursuing cases in which a pattern or practice of discriminatory placements may be 
involved. 

"Subpart E deals with post secondary education. It proscribes discrimination 
against handicapped persons in recruitments admission and treatment after admis- 
sion, Cf ges and universities are required to make rciisonable adjustments to 
permit handicapped persons to fulfill ocademie r^^quirements, and to ensure that 
they are not effectively excluded from programs because of the absence of auxiliary ^ 
aids. Groups of collej?es may not establish consortia exclusively for handicapped stu- ^ 
dents. 

• "Finally. Subpart F deals with health, welfare and other social service program.^. 
It forbids discrimination in providing such services and requiies larger recipients to 
provide auxiliary aids to handicapped individuals where nec»'ssary. Specific provi- 
sions require hospitals not to discriminate against addicts or alcoholics who need 
medical services and to establish emergency room procedures for communication 
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with persions with impaired hearing. Under Subpart C, health and social service pro- 
viders 8^my satisfy their program accessibility obligations with respect to existing fa- 
cilities by arranging to meet beneficiaries in accessible locations. In addition, small 
providers may refer patients or other beneficiaries to accessible providers as a *'last 
resort'' alternative to making significant structural changes." 

The regulations place the responsibility on the recipient of federal funds to assure 
nondiscrimination through adherence to the substantive provisions set forth in the 
reflations. Recipient is defined as: 

34 CFR § 104.2(0 provides: 'Recipient* means any state or its political subdivi- 
sion, any instrumentality of state or its political subdivision, any public or private 
agency, institution, organization, or other entity, or any person to which federal fi- 
nancial assistance IS extended directly or through another recipient, including any 
successor, assignee, or transferee o(a recipient, out excluding the ultimate benefici- 
ary of the assistance." 

The regulations explicitly cover the recipient as a whole, including its component 
parts. Hence, for Example, § 104.31 states that— 

"Subpart D applies to preschool, elementary, secondary and adult education pro- 
grams and activities that receive or benefit from federal financial assistance and to 
recipients that operate, or that receive or benefit from* federal financial assistance 
for the operation of, such programs or activities." 

In fact the regulations are rendered meaningless anv^ unworkable after the Grove 
City decisiott. 

Following the above example, the regulations require a recipient to educate "each 
qualified handicapped person in its jurisdication" with persons who are not handi- 
capped to the maximum extent appropriate to the needs of the handicapped person 
(§ 104.34(a)). If the Grove City decision is interpreted to divide a school system into 
discrete and separate "programs" with some covered and others free to discrimi- 
nate, the mainstreaming requirement of the regulations could be avoided. The child 
could be protected by § 504 while partieipating in the special education program but 
be subject to discrimination, including exclusion from regular education programs if 
the regular classes did not directly receive federal funds. The special education 
"projjram" would not even have the authority to assure the child's participation in 
regular educatidin classes, while the recipient clearly does. The regulations further 
require that "a recipient shall provide nonacademic and extracurricular services 
and activities in sucn manner as is necessary to afford handicapped students an 
equal opportunity for participation in such services and activities." Nonacademic 
and extracurricular activities are defined to include— 

"Counseling services, physical recreational athletics, transportation, health serv- 
ices, recreational activities, special interest groups or clubs sponsored by the recipi- 
ent, referrals to agencies which provide assistance to handicapped persons, and em- 
ployment of sUIdents, including both employment by the recipient and assistance in 
making availaSle outside employment." § 104.37(2) 

Obviously this provision, so critical to full integration of disabled children in 
schools would be rendered meaningless if each separate activity would have to di* 
rectly receive federal financial assistance to be covered by § 504. 

Likewise the regulations view post-seco:)dary education recipients as a whole and 
as a ^ufri of their component parts. §104.41 provides: 

"Subpart E applies to postsecondary education progra^ns afW activities, including 
postsecondary vocational education programs and activities, that receive or benefit 
rrom federal financial assistance for the operation of such programs or activities." 

Again, the regulations would be wholly ineffective if each "program" of a univer- 
sity was viewed separately with antidiscrimination coverage dependent on whether 
it directly receivecf federal funds. For example, the regulations provide that "a re- 
cipient that provides housing to its non handicapped students shall provide compara- 
ble, convenient, and accessible housing to handicapped students at the same cost as 
to others." 34 CFR 104.45(a). This provision would be useless after Grove Citv if the 
university demonstrated that no federal funds were used directly in its housing pro- 
gram. Even more fundamentally, students applying for admission in or enrolling in 
colleges which directly receive federal funds would oe protected by § 504 while those 
in rcHleges not direc ''v funded would not, even thougn both colleges are part of a 
university which receives substantial federal assistance. A student* pursuing a 
career in secondary education with a major in political science could be admitted to' 
the School of Education because it receives federal funds but be precluded from 
taking courses in political science, because college does not receive federal funds. 
The regulations forbid this result. 

34 CFR 104.43(c) states that: 
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"A recipient to .which this subpart applies may not, oh the basis of handicap, ex- 
clude any qualified handicapped student f<^5m any course, course of study, or other 
part of Its education program or activity." 

The-official HEW analysis pf the regulations states why this section was deemed 
necessary: 

"Paragraph (c) of this section prohibits a 'recipient from excluding qualified handi- 
capped students from any course, course of study, or other part of its educational 
piogram or activity. This paragraph is designed to eliminate the practice of exclud- 
mg handipapp^d persons from spec^Hc courses and from areas of concentration be- 
cause pf factors such as ambulatory difficulties of the student or assumptions by the 

I!?^lPn®!?i ^^^^ ^SJ?^ ^'^^ question for a person with that handicap." 42 PR 

22692 (May 4, 19T7), ^ 

Hence, tlje hypotheticals referred to above are not merely imaginary? 

The damaging results of Grove City's narrow program or activity restriction is 
particulany evident in the area of employment. Once again the regulations put the 
responsibility of equal emp oyment opportunity and reasoriable accommodation on 
the recipient of federal funds. In determining whether an accommodation is reason- 
able the regulatiortu set fortli^factors to be considered, such as the "overalLsize of 
r r ^^/P*®"^ program with respect to the number of employee^, number ahd type 
?n . 1 n X ?Sn^"^ "^"^^^^ ^ Vp© of thcT recipient's work force." M CFR 

104.12 c)). The word program is clearly u6ed in this context to refer to the recipient's 
overall operations. ' * 

The Supremo Court has recently resolved u five-year controversy amonfe the Ped-- 
eral Circuit Courts on Section 504 s encjplovment coverage. Relying on tlie/incorpora- 
tion !nto §504 of the rights, remedies and procedure, under Title* VI in the 1978 
amendments, several Circuits < held that the limitation contained in tt^itle VI (§602) 
for employment coverage to only those instances where a primary pdrpose of the 
federaJ fuqds is U) provide employment applied to Section 504 as well. 

In a unanimous decision, the Supreme Court v. Consolidated Rail Corp, v. Dar^ 
rone, supra, held that Section 504 covered employment rega»*dless of the purpose of 
the federal funds. The court stated that HEW, "from the outset has interpreted that 
section to;prohib^t employment discrimiiiation by all recipients of federal financial 
assistance, regardless of the primary objective of the aid" And as noted earlier, the 
Supreme Court stated fhat these regulations "particularly merit deference because 
Congress Participated in their formulation," and "endorsed the regulations in their 
final form. 

The Darrohe decision, of course, represented an important victory in disability 
civil rights law under §604. The irony is that the Grove City decision issued the 
same 'day threatens to substantially curtail the effect, of this victory. After Grove 
^ City, a disabled person's riffht to equal employment opportunity would be uneven at 
best. For example, a disabled professor could apply for employment in the English 
department of Grove City College and be flatly refused on the basis of disability. 
Equal emp ovmenl opportunity would only be guaranteed in the student financial 
aid oflice. Likowise. a disabled person *s right to be free of discrimination could 
turn on the jparticular program of the university for which employment is sought. 
All disabled law professoi'S could be banned so long as the law school is not in direct 
receipt of federal funds. The very purpose of the 1973 Rehabilitation Act was to- 
«F2?^^ 2?^ expand employment opportunities for handicapped individuals • * *" 
87 Stat; 357, 29 U.S.C. §701(8). The legislative history is replete with statements 
^oS? i . importance of equal employment opportunity to the ultimate goal of 
the 1973 Rehabihtation Act-the integration of disabled citizens into the American 
mainstream.* The narrow interpretation of program or activity is inconsistent with 

L t W^r^^^/^ cn^^^XL'^L^^^f ^ ^? ^2d Cir. 1981); Trageser v. Libbie Reha- 

bihiation Renter. 690 F.2d 87 (4th Cir. 1978), cert, denied. 442 U.S. 947 {m^ami v. Met%poU 
lian St Louts SeiverDtstftct, 620 F.2d 672 (8th Cir.), cert, denied. 449 U.S. 8^2 (1980): Scanionv, 
i^^'^^oT^A^^^L^^J^M' 677 F.2d 1271 (9th Cir. 1982) Contra,- LeStrange v. Consolidated Rail 
S(llth C^^ ■ • ®* ^^^^ ^^^""^ MARTA. 681 F2d 

*Such problems as unfounded discrimination in employment and ♦ • • difficulties of access to 
piQCGs of work wore voiced repeatedly in coirimlttee. ♦ • ♦ (D)iflcrimlnation in placement, 
hiring and advancement continuvie) to limit the v6^ rehabilitation program's ability to 
effect succesflftil rehabilitations. (119) Cong. Rec. 5Sp2 (1978) (Cranston). Too many handicapped 
Americans • • • lack Jobs, and too many are underimplov«Kl * • V 

(IH; wo are to assure that all handicapped person^ may participate ftilly In the rewards made 
poesible by the vocational rehablliUtion program, |we must devote more of our energy toward 

^'^«o®'iS?^^l^'^^" ^' disgraceful barrier df all— discrimination. 119 Cong. Rec. 24587 

(1973) (Taft) 



296 

the intent of CongreSB recognized in Dcirrone to broadly prohibit employment dis- 
crimination by recipients of federal funds. 

The negative and illogical effect of the Grove City decision on § 504 's employment 
coverage is well illustrated in a case currently pending befort the Department of 
Education. The Department of Education, after investigation ibund that Lauderdale 
County, Alabama school district refused to rehire a handicapped teacher who has 
lupus "solely on the basis of her handicap.'* The Lauderdale school district filed a 
response arguing that the Grove City decision strips OCR of any jurisdiction because 
the teacher taught math and physical education and neither of these "progmms" 
received federal funds. 17 Education Daily, p. 4 (April 11, 1984)^ ^ 

The examples demonstrating the probable negative effects of the Supreme C-^wrt a 
narrow "program or activity holding in Grove City are endless. The Section 504 
regulations after much deliberation and explicit approval by Congress require re- 
cipients to assure nondiscrimination in all of their operation8.T\ny other formula- 
tion of the antidiscrimination mandate would be unworkable and ineffective and 
would render the promise of equal citizenship for disabled Americans hollow indeed. 

The Civil Rights Act of 1984 is Necessary to Reaffirm Congressional Intent that 
Section 504 Assure Equal Opportunity by Prohibiting Discrimination by All Recipi- 
ents of Federal Financial Assistance.Sect\on 504, more than ahy other piece of leg- 
islation, is looked upon by disabled Americans as the hallmark of this nation's com- 
mitment to^integration and equal opportunity. Congress extended a promise of non- 
discrimination, as yet unfulfilled. However, in the ten short years since its /enact- 
ment § 504 has opened doors which the Grove City decision thr.,atens to close once 
more. The benefits of nondiscrimination are realized by disabledicitizens, the direct 
beneficiaries of § 504 but by the society as a whole. Equal opportunity is not only a 
moral and legal imperative, it is a good investment in the future. 

For example, the Supreme Court* recently recognized in Consolidated Rail Corpo- 
ration V. Darrone, supra, that Congress was acutely aware that a strong national 
policy of antidiscrimination was necessary to open employment opportunities to dis- 
abled Americans. Disabled people face staggering unemployment rates. Unemploy- 
ment has currently been estimated to be between 50 and 75% by the President's 
Committee on Employment of the Handicapped.^ Furthermore, studies indicate that 
only in a tiny percentage of cases 4s inability to perform a regular, full-timi job the 
reason a disabled person is not employed.' 

A comparison between the studies on employer's attitudes and the studies on the 
actual performance of disabled workers dehnonstretes a large discrepancy between 
the perceived incapacity and the actual incapacity of disabled applicants and work- 
ers. 

. The cost of employment discrimination is tremendous to disabled individuals and 
to society at larg3. In a ra^or study commissioned by the Office of Civil Rights, 
HEW, it was estimated that eliminating discrimination against handicapped people 
in HEW-funded grant programs would yield $1 billion annually in increased em- 
ployment and earnings for disabled people.® 

In addition to increasing the gross national product, it has been estimated that 
such an earnings increase oy handicapped workers would result in some $58 million 
in additional tax revenues to Federal, State and local government. '0 ^ 

Similarly, studies indicate that equal educational opportunities yield substantial 
economic 'benefits by reducing the need for institutionalization, increasing future 
earnings, and decreasing the need for public assistance. For example, in 1976 HEW 
estimated that expansion of special education services pursuant to the requiremens 
of section 504 of the Rehabilitation Act would result in 'un annual increase of $1.5 



« Handicapped Rights and Regulations. Vol. 4. No. 7 (April 5, 1983), p. 49. 

^See. e.g. Berkeley Planning Associates, Final Report: Analysis of pollciea of Private Employ- 
ers Toward the Disabled (prepared under HHS contract) (Nov. 1981). p. 413 

«See Brief of Amici Curiae American Council for the Blind and Sixty Two Other National, 
SUte and IxcaJ Organizations Dedicated to Promoting the Civil Rights of Disabled Pet|K>n8 in 
Consolidated Rail Corporation v. LeStrang6 Datrone, in the Supreme Court of the U.5„ Oct, 
Term 1982 

^Discrimination Against Handicapped Persons: The Costs, Bfinents and inflationary impact of 
Implementing Section $04 of the Rehabilitation Act of im CoiM^ringRecipients of HEW man^ 
cial Assistance. 41 Fed. Reg. 20, 23r (1976). See. Note. ''Mending the Rehabilitation Act of 1973, 

»ns" Rep No 31 K, 93d Cong., lat Seas., reprinted in 1983 U.S. Code Cong, St Ad. News 2076. 
20Kfi; 119 Cong. Rec. 24,6«6 (1973) (Statement of Sen. Cranston). These 1978 Mtlmatea were based 
upon a minimum n percent of income tax rate. By 1978 the estimated rote hod a ready rlaen to 
6 percent See H.R. Rep. No. 1149, 95th Cong. 2d Seae., reprinted in 1978 U.S. Code Cong. & Ad. 
News 7320. 
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billion in adulthood (jarninw of the additional handicapped children served." The 
results ol equal access to higher education is similar. One study estimated the rate 
or return on investiments in higher education for disabled .students to be between 14 
cfnHonfi^rH'li^'^^^I:^® same or a little higher than the return for nondisabled 
studente.'" However, the estimated rate of return for society was shown to be 31 
Ai^i t'i^^^u 0" investment in the education of non- 

^Lf^-T c • K !^^?^ ??'".^*)® discrepancy is that a college education not only 
widens job opportunities but also often marks the difference between a life of unem- 
piovment and dependency and one of economic and social independence.'* 

A thorough review of the benefits of nondiscrimination in all areas covered by 
Section 504 is presented in a recent publication of the United States Commission on 
P^L'^&I^^^^^ Clearinghouse 

Congress". well Awumented intention in 1973 to extend the guarantee of eaual od- 
portunity to disabled Americans by assuring that the federal funds do not contrif 
ute to or promote discrimination would be drastically curtailed by the Grove City 
decision. If an agency provides funds to an institution it should have the right fo 
investigate any claims of dwcrimmation. The appropriate remedy, should discrimi- 
naDion be found and conciliation efforts fail is a different matter. The agencies 
power to terminate or discontinue assistance is tailored to the particular circum- • 
stances involved in an individual case. If termination of federal funds is not an ap-^ 
propriate remedy because the assistance does not support the discrimination, the 
agency, may resort to other meajis authorized by law,'^ such da referral to the At- 
torney Oeneral to bring a suit to address the actual discriminationltinvolved in the 
case. If) addition, the claimant could pursue his/her discrimination claim through a^ 
private +ight of action in court. Most often in the case of §504, agency intervention 
results m needed technica assistance on the most efficient means of complying with 
the law and results in voluntary compliance (See attachment B). Termination has 
never been ordered by any administrative agency but it continues to provide a vital 
role in maintaining the strength of Section 504 enforcement. 

Once again, disabled Americans. look to Congress to reaffirm the basic principles 
ol integration and equal opportunity through a clear and straightforward clarifica- 
tion of its original intent. We are confident that this nation's commitment to dis- 
abled citizens which was firmly established in 1973 will not be abandoned. 

Chairman Perkins. Thank you. Mr. Herbert O. Reid. 

STATKMEISIT OF HERBERT a l^ID. SR.. CHARLES HAMILTON 
HJ^ljSTON PROFESSOR OF LAW. HOWARD UNIVERSITY, WASH- 

Mr. Reid. I am Herbert 0. Reid. Chairman Perkins, Chairman 
hdwards, and members of the joint committee, it is a pleasure to 
appear before you again today in support of H.R. 5490. I have a 
prepared statement which has been submitted to you. 

Chairman Perkins. Without objection, it will be inserted in the 
record. 

Mr. Reid. Further, I would like to supplement that written state- ' 
ment in light of some of the discussion this morning with Mr. 
Reynolds and some of the questions in a period of 2 or 3 days 

Chairman Perkins. Without objection, 

" DiscHminaUon Agaim-Handkapped Persons: The Cost. Benefits and Inflationary Impacts 
oflmplemntm Section SOj of the Rehabilitation Act of 1^3 Covering Rec Uents of HEWFi. 
nancial Assistance. 4i m m6S (1976). See also Ronald donley. I'he Economics of Menlhl Reiar- 
c/«<ton (Baltimore: John Hopkins Univ. Pres, 1973), pp. 296-3(50; L.J. Schwoinhart and D.P. Wei. 
Icart, "Young Children Grown Up; The Effects of the Perry Preschool Program on Youth 
through Age 16 (YdbI anti, Minn.: High Scope Rlucational Warch PoundatiS" 1980). 
also Discr mination Against Handicapped Persons Cost Study, 41 PR 20812, 20388-60 (1976) 

Charles «• BInke, Michael. J Clenry, Louis Quatrano. The Psychological and Economic 
Impact of Wrigtht state Univcrsitys Handicapped Student Services Program, Wright State Uni- 
vcrsiiy, uoytoMi Uhio 1977. * 

»Md. pp. 58-59. 

•-•For Q review of the relatively Insiffnificant coata in accommodating disabled student in 
higher education see. Daniel Pinnepan, Disabling the Disabled: Diacrimination in Higher Educa^ 
Hon. Lawrence Hall of Science, University of California ^t Berkeley, pp. VAA \ 
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Mr. Rhid I would like to $pend the time highlighting the impor- 
jtance of title VI and the need for this amendment, H.R. 5490. In 
terms of title VI, Congress is exercising two separate distirict 
powers which are very great. First in terms of effectuating the in- 
tendment of the 14th amendment, Congress has exceptional power. 

Likewise, Congress has exceptional power in determining how 
Federal funds shall be spent and opted. In terms of that, there is 
case law which I think bears on some of the questions raised and 
some of the squares thrown up— in terms of the intendment of the 
14th amendment. There are a number of cases, sir, which deal with 
the question of purely, purely private action, impressed with the 
14th amendment duty. . 

The reason I bring that up— the courts have had to ^o into the 
impact of private action in terms of the whole operation of the 
community and the important considerations in the community, in 
order to determine whether or not the scope of the 14th amend- 
ment ought to be extended and applied to that. 

And in that, of course, is the term, "reasonableness, ' and reason- 
ableness of its application. „ . . 

Likewise, in terms of other areas of—the new term, recip}- 
ent,"T-Congress would 4iever be able to legislate without the neces- 
sity for interpretation. That is v/hy we have administrative offi- 
cials; that is why we have the courts. That is why we had the 
Grove case. So vou can postulate for every possibility that may 
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But comm6n sense, reasonableness, h^been a guide in our juris- 
prudence and has served us well and H serves u^ well todays in 
terms of the imapct of H.R. 5490. ft still will be an important dis- 
tribution, what the court dealt with in the Grove case, as indirect 
and direct. Also other considerations would be involved. 

What I am trying to suggest, sir, in my 37 years of professional 
experience, I have been before both chairman from time to time 
asking that we inch forward. I am here today asking that we please 
not inch backwards and that we pass H.R. 5490 in terms of .making 
sure that title VI is an effective weapon as Congress initially in- 
tended that it would be. Thank you. 
Chairman Perkins. Thank you. „ ^ , 

[Prepared statement of Herbert O. Reid, Sr. follows:] 

Prepared State^kntof Dr. Herbert 0. Reid. Sr., Charlbs H. Houston 

DiHTINCSUISHED PuOFfSSOR. HoWARD UNIVERSITY SCHOOI, OF LAW, WASHINGTON, DL 

Mr. Chairman and members of the Joint Committee, I am Herbert 0. Reid, Sr.^ 
Cnarles H. Houston Distinguished Professor of Constitutional Law. Howard Uniyer- 
sity. here in Washington. D.C. I appear before you today, to Join the voice of Con- 
Kreas. scholars, citizens and supporters of the United States constitution urging the 
swift passage of H.R. 5490. the Civil Rights Act of 1984, to restate and once again 
codify the law of the land to the effect that federal assistance shall not be used to 
unlawfully discriminate on the basis' of race, color, national origin, sex, handicap or 

''^Ab both a teacher and litigator. I have explored the scope of the Civfl Rights law 
of l!)fi4. As stated in my amicus brief in Adams v. Richardson, 351 F£upp. 636. afTd 
4S() F.2d 1159 (D.C. Cir. WA), the conditions which caused the rbsjjj^iment and codi- 
fication of the law of the land exist today. Quoting from Dr. Andrew Billingsley and 

'^*'"None of thriiistitutions of the larger scfeicty work as well for Black P«ople as 
they do for white people. They were not designed to do so. This is true ot all the 
major institutions without exception. Of course, there is some variation; some insti- 



299 , 

tutions function worse for Black people than do others. But whether we think of 
education, health services, the com(tiunication8 media, religion, law enforceipent» or 
any other dominant system of the larcer society, we see white racism at worlc. It is- 
this force more than any other which makes. Black children, Black families, and 
Black communities specially vulnerable to the vicissitudes of life; and it is the m^or 
cause of the wide-spread and continuing poverty within the Black community. The 
combination of racism and poverty caused and maintained by the institutiono of the 
larger society is, we contend, primarily responsible for the stormy past, present, and 
future of Black children in need." Dr. Andrew Billingsley, Jeanne »• Giovanni, 
Children of the Storm (Harcourt-Brace-Jovanovich, Inc., 

It was the recognition of the tn^ual ttjrmtll extant^htch-|(5d to the passage oHhe 
benchmark Civil Rights Act of 1964. Title VI and its imolementing regulations is 
the model fpr Title IX of the Education Amendments of 1972, Section 504 of the Re- 
habilitation Act of 1973^ and the Agi^ Discrimination Act of 1975. 

It would be disingenuous to claim that Title VI has been vigorously enforced, 
quite the contrary, for 20 years through Republican and Democratic Administra- 
tions too often taxpayers and citizens were compelled to ask the federal Courts to 
declare the undisputed mandates of the Civil Rights Act and the implementing reg- 
ulations iAdarriB, supra, regarding HEW), Brown v. Weinbereer, (1976) (HEW), Young 
V. Pierce, (1980) (HUD), but for twenty years there was no dispute as to the scope of 
coverage. 

In U.S. V. El Camino Community College, the Court held that HEW had the man- 
date and duty to investigate institution-wide to assure compliance. In Lau v. Nich- 
ols, 414 U.S. 563 (1964) the issue was the Special English language needs of Chinese 
Students; the scope of inauiry was the entire San Francisco School District. In 
Flanagan v. . "resident & Directors of Georgetown College, 417 F.Supp. 877 (D.D.C. 
1976) the entire law school was affected because the school is housed in a structure 
built with federal financial assistance. In*Bo6 Jones University v. Johnson, 896 
P.Supp. 596 (S.C. 1974), aff d per curiam, 529 F:2d 514 (1975) the entire university 
was affected as a recipient of federal financial assistance when its stifdents received 
Veteran's Administration assistance. See also Board of Public Instruction of Taylor 
County V. Finck 414 P.2d 1068, 7079, (5th Cir. 1969) ("infection theory"). 

The gravamen of the purpose and scope of Title VI was stated by Senator Hubert 
M. Humphrey quoting President John F. Kennedy: 

"Simple justice requires that public funds to which airtaxpayers of all races con- 
tribute, not be spent in any fashion, which encourages subsidizes or results in racial 
discrimination/* 110 Cong. Rec. 6543 (1964). 

REGULATIONS 

The validity of the regulations implementing Title VI also have been over the 
years 'often, but unsuccessfully^ challeng3d. As recently as 1983, the Supreme Court 
stated that the scope of Title VI clearl v incorporates the regulations. Guardian As* 
sociation v. Cioil Service Commission of the City of New York, — U.S., — (1988). 

As stated in Guardian, a Presidential Task Force was formed to produce inodel 
Title VI regulations. Every Cabinet department and about 40 federal agencies adopt* 
ed the regulations. In many court challenges they were held to be within the scope 
of Title VI. lau, supra, Fullilove v. KlutznicK 448 U.S. 448449, 100 S. Ct. 27-58» 2775, 
65 L.Ed. 2d 902(1980). 

TERMINATION 

The "sound and fury" attendant passage of the 1964 Civil * Rights Act was well 
illustrated regarding the debate surrounding the termination of funds provisions. 
This "extreme sanction" to achieve the Congressional 'intent, the school deseofrega- 
tion case showed, was most useful as a threat which aided the voluntarv compliance 
of dilatory recipients of federal financial assistapce to stop unlawful discriminatory 
acts. The principle is simple as regards Title VlT 

"Congress specified one Constitutional command, a prohibition of racial discrimi- 
nation which those engaging in federally financed projects must respect. Wahbaj. 
New York University, 429 F.2d. 96 (2d Cir. 1974) Cert denied, 419 U.S. 874, 95, 9, Ct. 
135,42 L.Ed. 2d. 113. (Emphasis added.) ^ « . . 

The termination section with the "pinpoint provision' In Section 2000d-l(l) is in 
no way Intended to limit the coverage of Section 2000d. 

As Chief Judge Justice stated: 

"It is axiomatic that statutes will be read in such a manner that the various pro* 
visions are complementary and harmonious. To read Section 2000d-l * * * -(Termi* 
nations) * • * aff a limitation on the very rights that are prote;ted by the previous 
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section would violate the principle, and would also traduce elementary canons of 
logic." Yqum v. Pierce, 544 F.Supp. 1010, 1016 (1982). 

And so todayr twenty years after enactment of the restatement of , the law of the 
land, twenty years of consistent, court sanctioned interpretation regarding the as* 
surance of compliance, we must reiterate. The holding and effect of the Grove City 

i/mi^ decision mandates Ck)ngress without equivooition stating, to paraphrase: 
The purpose of this legislation is to eliminate the veatiges of unlawful seKreba- 
tioji, root and branch, from our society/' (Young at 1028.) ^ 

The need to state our nation's commitment to equality is dire today as it was 20 

years ago. 

_Iljeed-ft(^r fem^^^ creating the urgency for thTlMrcTvil 

Rights Act. Three students were murdered, churches were bombed, the cities of th$ 
north were exploding with riots, the climate was of death and destruction because 
Americans were seeking equal access to voting booths, schools, lunch counters, and 
Jobs, 

The frustrations of 20 years ago have not been assuaged. The hatreds have not 
totally been eras^. The storm has abated but not ceased. There is still the urgency 
to end discrimination for the good of all Americans. 

1 urge you to swiftly re-affirm our Constitution, our values and our principles. 

Chairman Perkins. Our next witness is Ronald T. Vena, MexitJan 
American Legal Defense and Education Fund, San Francisco. Go 
ahead. . ' 

.miElVIENT OP RONALD T. VERA, ESQ., MEXICAN 'AMERICAN 
LEGAL DEFENSETaND EDUCATION FUND, SAN FRANCISCO, CA 

Mr. Vera. Chairman Perkins, Chairman Edwards, thank you for 
allowing me to testify here todav. 

I would like to put MALDEF's comments in perspfective, because 
It was 1 year a^o this week that members of this committee held 
hearings on civil rights enforcement in higher education. And at 
that time MALDEF, along with a variety of other witnesses, testi- 
fied about civil rights enforcement in higher education and what 
would happen to access for minority students in higher education if 
the Department of Justice's proposed policies in Grove City would 
take effect. 

And today we are sitting here with the knowledge that the Su- 
preme Court has accepted the Department of Justice's interpreta- 
tion of title VI, title IX, section 504, and virtually.every civil rights 
law, creating the aopmalous situation that an educational instltu- 
tion can engage in discrimination, but nevertheless can cut off 
funds to that specific program or activity that Is enga^ng in dis- 
crimination, while the entire educational institution can go on as it 
plea'^es. 

To that end, we support H.R. 5490, because if we don't enact H.R. 
5490, as witnesses have just said, we are going to go back to 1964 
and we are going to have to look at Congress' intent once again. 
And I don t think we have to do that. I think Congress' intent is 
virtually clear. And I think with passage of H.R. 5490, we let the 
Justice Department and the Department of Education know where 
civil rights enforcement now stands. 

Let me also say that MALDEF and virtually every civil rights or- 
ganization has proceeded on the assumption that civil rights cover- 
age goes to recipients and not necessarily to the program or activi- 
ty. And for that reason, if you look at ther court cases that have 
been decided in the education setting, virtually "^very mgjor case in 
the past 15 years dealing with increased access for students in edu- 
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cation have proceeded under title VI going to the recipient rather 
than to the program or activity. 

In response to Mr. Reynolds' statement earlier that more litiga- 
tion would arise because of H.R. 5490, I would say in agreement 
with the other witnesses, that unless H.R. 5490 is enacted, that we 
are going to be going back into the courts with virtually every case 
that we now have in the docket dealing with title VI. 

Let me give you one example. MAUplEP i^presently cocounsel in 
the case of i4<?ams v. Bell, And one of the cases that we are dealing 
with deals with the enforcement of title VI in Texas colleges and 
universities. The situation with respect to Texas has been laboring 
i« the Dgpartment of Education since 1978 when the department 
was ordered by the, judge to go into Texas and take a look at the 
segregation occurring, in Texas and the under representation that 
was occurring with respect to his paying students. 

It has been now 5 years and we still have yet to receive a final 
decree from the Department of Education with respect to Texas 
colleges and universities. I can well imagine that if the Grove City 
decision w,as raised by Texas, that it is conceivable that the court 
could throvi^out 5 years of effort with respect to what is happening 
in Texas and that the only institutions or programs that would be 
f covered in Texas would be the very narrow financial aid programs 
that are covered by Texas public institutions. And we would hot be 
able to reach the main issues we are dealing with. And that is Ad- 
missions, retention, the transfer of students from black colleges to 
white and the elimination of under representation for Hispanic stu- 
dents in Texas. 

That is just one example, if we doi\'t enact H.R. 5490. Let me 
give you another example. That is if we don't enact H.R. 5490, this 
department is going to take that narrow interpretation and only 
look to the specific programs or activities that are federally fupded 
and ignore every case of discrimination that may be occurring in 
educational institutions today. 

Wp need this bill and we need it now, because if Nve don't get it, 
we are going to be going into court on virtually every c^se with the 
Department of Education and the Department of Justice, because it 
is laboring under a very narrow intenpretation of civil rights laws. 
And they are the only body that is laboring under this interpreta- 
tion. 

We have heard now testimony for the past 4 or 5 days, and ev- 
eryone is in agreement as to what Congress intended to do. And I 
thmk it is incumbent upon the Members of the Congress to make it 
perfectly clear to this administration what it intended to do in 1964 
and every time it enacted a civil rights law. 

Thank you. 

[Prepared statement of Ronald T. Vera follows:] 

PreparjvD Statement Ronald T. Vera, Director, Access to Higher Education 
Project, Ms.xican American Legal Defense and Educational Fund, San Fran- 
cisco, CA 

Chairman Perkins, Chairman Rodino, and members of the Committees, my name 
is Ronald Vera, and I am staff counsel with the Mexican American Legal Defense 
and Educational Fund. Thank you for inviting me to testify here today. In addition 
to being staff counsel with MALDEF, 1 am director of a project within MALDEF 
called tne Access to Higher Education Project. Since 1978, our Project has attempt* 
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ed to address the enforcement of civil rights for Hispanics in higher education. 
Many of our recent efforts have brought MALDEF to Uie forefront of civil rights 
htigolrton for Hispanics in higher education. 



It is ironic that we are gathered hero today to provide testimony on the need to 
consider H.R. 5490 since members ^f both Committ^fl hald-hearingft-approximatelr ' 
— ^one-year-ago-febis week on-^ih^ probToms b7 higher education oivU rights enforce- 
ment» MALDEP, along with several other witnessesj'provided a sad legacy as to the 
inadequate civil rights enforcement in higher education. When MALDEiF testified 
one year ago, wo reported that civil rights, enforcement under title VI was charac* 
terized by excessive delays, insufficient resources, and efforte too often characterized 
as neglectful in enforcing fed^^ral laws to T)rovtdenBqual educational opportunity in- 
our nation's schools. What is differeat today is that the narow and lax policies being 
proposed by the Departments of Education, and Justice have indeed been adopted by 
the United States Supreme Court in Grove City v. JSelL There is no doubt that 
unless Congress clarifies and strengthens its original interpretation of our civil 
rights laws that civil rights enforcement, as we now understand it, would become 
meaiungless. _ 



Today, I would like to address several instances that exemplify how the Gfvve 
City decision would have m\ inexcusable and ^letrimental impact on equal opportuni- 
ty for minority students in education. 

Sitice 1967, MALDEP has initiated litigation based on the premise that title VI of 
th^ 1964 Civil Rights Act proluMts federal aid to any educational institution that 
discrimmates on the basis of race or national origin m any of its programs. Baaed 
on this premise, MALDEF, on behalf of Hispanic students, 4ias undertaken a wide 
variety of cases that have utilized title VI as an effective enforcement tool. These 
cases have coverd a broad spectrum of discriminjatory practices in education. They 
include the areas of student admissions, student services, testing, counseling, and 
hiring of faculty and staff. If such cases had been filed after the Grove aV^'. decision, 
virtually every case would have been dismissed or cited by the federal government 
as having no jurisdiction under which to proceed. 

Let me cite six examples of eases brought by MALDEP, some on an of-counsel 
basis, that could not have achieved the same results if filed after the Grove City de- 
cision. 

In school segregation against Hispanic students, for example, we relied on title VI 
m Morake v. Shannon, 516 F. 2a. 411 (Bth Cir. 1975) and Castaneda v. Pickard P. 
2d. (5th Cir. 1981) to effectively prohibit a wide range of discriminatory prac- 
tices against Hispanic students. ^ 

In terms of providing educational services to nan or limited English speaking chil- 
dren, we achieved title VI victories in Serna v. Portales Municipal Schools, 499 P. 
2d. 1147 (10th Cir. 1974) arid Idaho Migrant Council v. Idaho 647 P. 2d. 697 (9th Cir. 
1982). 

With respect to discriminatory testing practices, we used title VI to, curb I.Q. test- 
ing In California schools (Diana v. Riles, consent decree); and in a similar fashion 
we achieved several significant compliance agreements with the Department of Edu* 
cation and third party educational institutions based on the f\mdamental notion 
that federal funding shall not go to an institution that engages in discriminatory 
practices. 

Probably one of the most significant cietses that we are Involved in with other 
counsel, and which uses title Vl as an enforcement tool, is Adams v. Belt. While I 
am sure that the m^ority of the mem1)ers of both Committees are familiar with the 
history of Adams, I would like to offer a brief example of how the Gix>ve City deci- 
sion, unless reversed by Congress, would undermine the years of e(Tort that have 
gone into Adams. In 1975, MALDEF intervened in the Adms case on behalf of His- 
panic stu^lents to ensure that no title VI fUnds would go to those institutions found 
to engage in discriminatory practices against Hispanic students. 

Pursuant to the orders issued in Adams v. Bell, in 1978 the Department of Educa- 
tion undertook a Title VI compliance review among Texas higher education Institu- 
tions. For two years, the Department of Education reviewed every public college and 
university that received federal funds. Based on this reviSw, the Department oT Edu- 
cation .found continued segregation of Black students and severe underrepresentu- 
tlon of Mexican American students in every public college in Texas and pursuant to 
Title VI, Texas agreed to undertake a m^or overhaul of its higher education 
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system. In 1982, every federally funded higher education institution made a promise 
to the Detriment or Education to eliminate the segregation and underrepresenta' 
tion of minority students. Moreover, Texas, m a whole, promised that within 10 
years ir\^ equal opportunity would be achieved for every minority student. This 
8weepin|{ promise, which MALDEF intends to enforce* was only made possible 1>y 
the original congressional intent that once an educational institution re ceives Title 

VlfederaLfiittds the-entipe-institution is-obligat«d to-ensure that^Ve^ and 

activity within that institfition does not discriminate. Had the Grove City decision 
been handed down seven years ago, the Department of Education would have pro- 
ceeded into Texas scrutinizingf.only those programs or activities that received feder- 
al funds and the state of Texas would never have undertaken those remedies to 
eliminate discrimination. We would not see the promises to eliminate segregation or 
underrepresentation of minority studen[ta and we would not have reach^ the issues 
of admissions, retention programs, or transfers of students that truly affect educa- 
tional opportunity for all minority students and could not have been reached under 
ihB Orovc City dmsion. 

Wlien the Grove City decision was to be heard by the~Bupre:ne Court; MALDEF" 
failed' an amicus brief on behalf of 13 mtyor Hispanic organizatioas involved in edu- 
cation issues. Our brief voiced the concern that adoption of -a "program specific" 
policy under Title VI would eftfectively create an "accounting'' system within higher 
educatioti that would prohibit the Department of Education from eliminating dis- 
crimination in higher education institutions. In effect, we argued that civil rights 
enforcement in education will be deterred from the start if the Department of Edu- 
cation has to prove its jurisdiction before bringing enforcement proceedings. With 
the Grove City ruling, our worst fears are confirmed. 

Moreover, MALDEF believes there is a great possibility that the Grove City ruling 
y could beM)plied beyond Depaitment of Education's jurisdiction. For example, 
health care^ municipal and social services, and other federally asjsisted areas are 
also subject to similar Title VI compliance reviews. MALDEF has allso brought cases 
In these areas using Title VI as a remedial tool. If the Grove City principle is adopt- 
ed as nationwide policy the Department of Health and Human Services, the De- 
partment of Transportation and other departments, it would dissipate civil rights 
protection. We know that the Attorney General has attempted to discount the policy 
implications of the decision in Grove Cityt but given the sad testimony of civil rights 
enforcement we do not agree. 



We believe that if the Grove City ruling is allowed to continue, litigation deci^jions 
issued by the Attorney General would only be done on a program-specific basis and 
would not reflect Congress' original intent to prohibit discrimination in recipient in- 
stitutions of federal financial assistance. MALDEF continues to believe that Title VI 
of the 1964 Civil Rightit Act, as originally proposed and enacted bv Congress, can 
and should prevent the flow of federal financial funds to those education institu- 
tions that engage iii discriminatory practices. Without recipient-based coverage it 
will be impossible to provide individuals effective protection against civil rights vio- 
lations. MALDEF believes that this is in fact what Congress intended. We fear, how- 
ever, that unless Congress enacts H.R. 5490 promptly, there will be further delavs 
in achieving equal opportunity for students in our education system. I appeal to the 
members of the Committee to endorse H.R. 6490 as proposed without amendment 
and to take the steps necessary to ensure that this important law is enforced to its 
fullest extent by the executive branch. 

Chairman Perkins. Mr. Edwards. 

Mr. Edwards. Thank you, Mr. Chairman. I want to thank these 
witnesses. They have really been very valuable. 

Mr. Reynolds, this morning, said that— came out against the bill 
and said that if the bill was enacted and Gtove City decision was 
done aWay with by legislation, that it would result in a real bu- 
reaucratic mess. Do you think that is true? Who would like to 
answer that? . 

Ms. Greenberger. I would be happy to start. 

I think the opposite, in fact, is true. Right now we have an enor- 
mous bureaucratic mess, and that is about the nicest word 1 can 
think of to describe it at the moment. Right now we have a situa* 
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tion where if the Department of Edv cation intends to do its job, it 
has to start figuring out every dollar of Federal fun^ng that is 
going to every institution, where jtj8_^Qing>_gQin 
their booics Bfid records first to figure out what is covered^. 

Then and only then does it move on to investigate and get to the 
business at hand of figuring out where the discrimination is. 

So, we have the ootential of agency resources, which are so scarce 
and so precious, Being diverted from looking at problems of dis- 
crimination into looking at financial records .of covered institu- 
tions. 

Second, we have a situation where, as we have all discussed, the 
limits of the Grove City decision are yet to be resolved, and there- 
fore there will be conflicting -views, no doubt, between beneficiary 
groups and the government and covered institutions about what 
the nature of ^eir respoiisibHhies are,^ aAd whether or not they 
4 have any responsibilities to comply to begin with. 

So there will be enormous amounts of money, time, resources 
and energy devoted to the question of whether they *have to stop 
discriminating, diverted from the business of looking at whether 
there is discrimination, and if there is, how best to cure and 
rerqedy it. 

Mr. Edwabds. That is very helpful. Thank you. 

Mr. Jeffords. I just have one question which can be simply an- 
swered either by a nod of the head, or if anybody doesn't agree 
with it, raise their hand and say so. 

I presume you have all looked ovei the bill. I would like to know 
as to whether or not the bill in its present form is acceptable for 
your purposes. 

- If the answer to that is yes, you can all nod "yes.'' And if any- 
body disagrees, raise their hand, and I will ask yoM a question. 

Everybody agrees. Pine. Thank you. 

That is all I have. 

Chairman Perkins* Mr. Sensenbrenner. 

,Mr. Sensenbrenner. Mr. Chairman, there have been some alle- 
gations made that this bill goes a lot further than a lot of the au- 
thors of the bill indicate, as to which institutions get covered by^ 
the provisions of this bill, title IX and the other sections of the billJ 

I would like to just ask a couple of very quick questions— if you 
will agree if an institution is covered or not. 

For example, what about the institution that receives no Federal 
funds dlrectlj^ or accepts^students who receive either Pell Grante or 
Basic Educational Opportunity Grants, but it does accept students 
who pay for tuition with guaranteed student loans. 

In your opinion, would this legislation cover those institutions? 

Ms, Greenberger. I think that this particular legislation does 
not change the answer to that question. It leaves it as it has always 
been. 

I personally think that guaranteed student loans in fact do con- 
stitute Federal financial assistance. When title IX was passed, in 
the House report there was a list of all the Federal funding stat- 
utes that were considered to be covered, guaranteed stucfenl loans 
were included. Agency regulation interpretations have always con- 
sidered guaranteed student loans to be covered. 
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Mr. Sensenbrenner. We are running out of time; so let me ask-a 
couple more-questions* 

How about the student who gets part of his tuition money from a 
parent who is a Federal civil servant; does this bill cover them or 
not? 

Mr. Vera. I don't think so. ^ 

Mr. Seksenbrenner. Let me keep going. 

How about the student who gets some of his f\inds to pay the tui- 
tion from working in a federally funded public works project 
during the summer? 

Mr. Vera. Let me say in fairness to the other witnesses— I think 
those questions are probably going to be answered by the Depart- 
' ment of Education in terms of some of the regulations. But I think 
those are hypothetical. 

Mr. Sbnsenbrenner. You just got 50 .more "no" votes by the 
statement you made, because there are a lot of people up in the air 
on this particular piece of legislation that don t want the Depart- 
ment of Education sometime in the future to implement regula- 
tions. What they want to do is they want to know who is covered 
and who is not covered-at-t4i^i)re8ent^lime.- 

Mr. Vera. We don't believe they are covered. 

Ms. GREEiNrBERGER. I think the^ important thing really is that the 
Grove City decision in the first part of the decision, which is— — 

Mr. Sensenbrenker. I doti't mean to interrupt you, but we are 
going to have to go to vote. 

The question is not what the Grove City decisicm said, because 
this bill is designed to over^ rn the Grove City decision. 

Under this piece of Ir .lation, would an institution be covered, 
for example, if a student received fur^ds under the GI bill, but did 
not receive any other direct Federal funds? 

Mr. Reid. In my opinion, it would not. 

Mr. Sensenbrenner. Thank you very much. 

Chairman Perkins. Mr. Packard. 

Mr. Packard. I have no questions. 
• Chairman Perkins. Let me* compliment all the witnesses. To my 
way of thinking, you have all made excellent statements. You have 
demonstrated experience in the field. And I think everyone that 
has heard you realized that you know what you are talking about 

We hope to get this legislation out of the 'way tomorrow. 

Thank you. 

Ms. GREENBEpGER. I do Want to say one thing with respect to vet- 
erans beneHts. 

The Bob Jones decision under title VI had made very dear that 
veterans benetits, like student aid, do constitute aid to the school. 
That has been the law in the Bob Jones decision. So this bill would 
not change that in any way. 

Chairman Perkins. Tlyink you very much. 

[Whereupon, at 1:50 p.m., the subcommittee adjourned, subject to 
the call of the Chair.] 

[Material submitted for inclueion in the record follows:] 
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American Farm Bureau Feoghation, 

Washington, DC, June 1 1981 

» H<k! Carl D. Perkins, 

U.S. House of Hepresentatives, 
Washington, DC. 

Dear Representative Perkins: Farm Bureau members throughout the nation are' 
firni believers end supporters of the Constitution, the Bill of Rights, and the basic 
precepts of our Republic, which encompass fair and nondiscriminatory treatment 
under the law for all citizens, regardless of race, national origin, age, or sex. 

We are also firm believers in the private enterprise ec<Miomic system and that 
property rights are an important part of civil rights. We areSopposed to any further 
expansion of the power and authority of the federal government over state and local 
government, as well as the private sector. 

As a general rule. Farm Bureau has not become involved in civil rights legisla-' 
txorj^. However, we are concerned that the broad, vagije, and all-encompassing lan- 
guage contained in H.R. 5490, particularly in the definition of "recipient" of federal 
assistance, may be an open invitaion to the federal bureaucracy and the courts to 
bring virtually every public activity at all levels of government under the jurisdic-* 
|g6n of the several statutes that would be amended by this legislation. 
y/That is a serious enough threat to the integrity of state and .local governments, 
,bUt the language in this bill maybe interpreted to bring under the regulation of the 
mvil rights statutes a large portion of all private sector Activity. Even individual 
farmers and ranchers who are recipients of various forms of public assistance or 
.who "receive support" from govepment programs may be affected. 
/ Further, these statutes provide for the rights of private action, with legal fees 
/ awarded to the prevailing party. Thus farmers and ratichers may find themselves 
defendants in thousands of lawsuits arising from employment practices, credit, mar- 
keting, and other activitesihatcould be construed as covered by this legblation. 

We do not oppose legislation to ctefifyHhe Court decision in Grove City College vs. 
• Bell. However, we are opposed to the enactment of H.R. 5490 as it is now written. 

We believe the possible implications and interpretations of the language con- 
tained in this bill need the full attention of every member of the House. This legis- 
lation deserves the benefit of full debate and disclosure that can come from a full* 
blown debate on the floor and full consideration of amendments that may be offered 
to narrow the scope and clarify the language in this bill. 

Accordingly, we call upon meijtbers of the House to vote against the suspension of 
the rules for consideration of this bill. Surely the implications of tjie Grove City deci- 
sion are not so intrusive and destructive of the purposes of civil rights laws as to 
require hasty considert^tion of a bill that goes far oeyond the issues involved in that 
decision. 

It may be that our fears as -to the n.assive extension of federal regulation under 
this bill will hot be borne out when the House has an opportunity to discuss the 
issues fully, but due process at least demands that the serious issues that have been 
e raised about the language in this bill be thoroughly aired before the House proceeds 
with precipitous action. 
Sincerely, 

" Robert B, Delano, President. 



Prepared Statement of Sister Renek Ouveu, O.S.U., Associate Director, 
Citizens for Educational Freedom 

Thank you, gentlemen, for the opportunity to express my opinion on the proposed 
Civil Rights Act of 1984. 

I am Sister Renee Oliver, Associate Director of Citizens for Educational Freedom, 
a non-partison, non-sectarian organization representing parents and other groups 
concerned v/ith parents* rights in education, especially with their rigul; to choose the 
kind of education they want for their children- 

Our objection to the new Civil Rights Act has nothing to do with civil rights, 
which we strondy support Cor others as diligently as we ^)ursue it for ourselves. It 
does, however, nave everything to do with what we perceive as overkill, similar to 
an attempt to kill a rogue elephant with an atom bomb. 

If the purpose of this legislation is to correct the decision of the Supreme Court in 
the Grove City College case so that Title IX of the Civil Rights Act of 1964 will 
apply to an entire college or aniversit)^ then all that is necessary is that the lan- 
guage which has caused the confusion, namely ''activities and programs'* of a col- 
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lege be changed to road "the entire college or university". It would be a relatively 
simple matter. 

But rather than deal directly with the problem at hand, this legislation redefines 
a "recipient'* of Federal funds and it does so in such a broad way as to include just 
about everyone in the United States, from the independent truck driver who deliv- 
ers federally subsidized milk to the local public school, to the owners of a ''Mom and 
Pop" grocepy store that accepts food stamps. 

We know that it is not the intent of this legislation to be so all encompassing, but 
the words are there, and they would be pretty hard to argue down in a court of law, 
a place where more and more Americans are finding themselves these days. 

As people who are already concerned about the continued encroachment of gov^ 
em men t into the everyday lives of its citizens, we are most concerned with the over- 
kill of this piece of legislation. We therefore urge you to look at it not just with your 
clyil rights eyes, b< c with your farsighted eyes that can see beyond the good that 
you wish to accoipplish to what you are actually doing toward expanding the reach 
of this government for beyond what is needed, desired, or good for the civil rights of 
all our citizens. 



Prepared Statement ok American Federation of Stat6, CountVi and Municipal 

Employees, Washington, DC 

The American Federation of State, County, and Municipal Employees (AFSC^E), 
a labor union representing more than one million public employees nationwide, 
takes this opportunity to endorse H.R. 5490, the Civil Rights Act of 1984. The legis- 
lation is necessary to reverse the severe restrictions placed on thr scope of Title IX 
\ (which« prohibits sex discrimination in education) by the Supreme Court in Grove 
\ City College vs. Bell. 

\ in this case the Supreme Court was §sked to decide whether a college is consid- 
ered a "recipient" of federal financial wKftance under Title IX by vj^ue of the fact 
that Pell Grants and Guaranteed Stuoent Loans were provided to its students. 
While the Court agreed|that Grove City College is indeed a recipieqjt of federal as- 
sistance, it also held tRat only the "program or activity receiving federal financial 
assistance*' Uhe student aid prog»*am in Grove City\ rather than the entire recipient 
institution, is subject to Title IX. 

Title IX in essence provides that "no person * * ^ shall on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be subjected to discrimi- 
nation under any education program or activity receiving federal financial assist- 
ance ♦ • Since it was passed in 1972, Title IX has allowed more women to par- 
ticipate in intercollegiate sports,' have access to athletic scholarships, gain^ enroll- 
ment in college, and earn a greater percentage of graduate and professional degrees 
granted in traditionally male fields:* However, because of the Court's decision in 
Grove City, the effectiveness of Title IX as a bar to sex discrimination has been 
weakened. 

Additionally, the Court's narrowing of the statutory definition of "program or ac- 
tivity'* has severe implications for other civil rights statutes. Title VI of the Ci^l 
Rights Act of 1964 (prohibits discrimination based on race, color or national origin 
in all federally-assisted programs o^ activities), section 504 of the Rehabilitation Act 
of 1973 (prohibits discrimination against the handicapped in programs or activities 
receiving federal assistance), and the Age Discrimination Act of 1975 (prohibits dis- 
crimination based on age in programs or activities receiving federal assistance), all 
contain the same language as Title IX. Indeed, the Reagan Administration has al- 
r^ad>' indicated it will utilize a similar analysis, in moving forward in its "enforce- 
ment" endeavors. Thus, the reach of these civil rights laws may be limited sinc^ any 
recipient of federal financial assistance may be able to shield itself from discrimina- 
tion charges by directing federal support to some programs and not others. 

AFSCME has (Consistently supported and worked for constitutionally guaranteed 
rights fbr all Americans. We are currently involved in cases to bring an end to sex 
bused wage discrimination. AFSCME therefore ui*ges you to support The Civil 
Rights Act of 1984 which restores Title IX to the broad coverage which marked its 
enforcement prior to Grove City and clarifies the language of Title VI, Section 504. 
and the Age Discrimination Act. 
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LaWyERS' COMMIITEE FOR CiViL RIGHTS UnDER LaW, 

Washington, DC, May IS, 1981 

Hon. Peter W. Rodino. Jr^ 

Chairman, Committee on the Judiciary, U.S. House of Representdtives, Washington, 
DC. 

Hon. Carl D. Perkins, » 
Chairman^ Committee on Education and Labor, U.S. House of Representallves, 
Washington, DC. 

Dear Congressmen Rodino and Perkins: We^arfe writing to you on behalf of the. 
Lawyers' Committee for Civil Rights Under J>aw, an organization formed in 1963 at 
the specific request of iPresident John F. Kenedy to involve the private bar in the 
struggle to achieve eqiial justice for all in the United States. Over the past twenty- 
plus years, the Committee has played a significant role in judicial and^legislative 
efforts to end discrimination on the invidious bases of race, national origin, sex and 
handicap. 

The Lawyer's Committee strongly supports H.R. 5490, which has been referred to 
both of your Committees, where we understand it will shortly receive consideration. 
This legislation would amend the language of three important federal civil rights 
laws (Title VI of the Civil Rights Act^f 1964, Title IX of the Educatioh Act of 1973) 
in order to change the interpretation of Current provisions announced by the Su- 
preme Court in Grove City College v. Be//, 52 U.S.L.W. 4288 (U.S. February 28, 1984). 

Although the Grove City case directly involved only Title IX and its ban on sex 
discrimination by recipients of Federal Financial As8itance> b^use Title IX (and 
Section 504) were explicitly modeled upon Title VI, the Supreme Court's decision 
has critical implications for the other statutes as well. As the Lawyers' Committee 
said in the Brief Amicus Curiae which we filed with the Supreme Court in Grove 
City, a ruling in favor of the college (which as eventually issued by the Court) 
*Vould have grave implications for the scope of the antidiscrimination requirement 
in Title VI of the 1^64 Civil Rights Act." 

The Court's ruling that recipients of Federal Financial Assitance are prohibited 
from discriminating only in thjB narrowly defined "program or activity'* for which 
the federal funds are made available gives school systems and podtsecondary institu- 
tions and unacceptabty broad latitude to operate oaiLjdiscriminatory bdsiSi -For ex- 
amlne,-if the CJourtr's wooden apprdacTi to Title IX were applied equally mechanical- 
ly to Titl^ VI, a school system which received federal money to support vocational 
education programs in its high schools might be viewed as not violating the law 
even if Its elementary schools were recially segregated. The Courtis decision totally 
ignores the fact that receipt of Federal Financial Assistance for one "program or 
activity" may well free up non-Federal funds to be used in other programs or activi- 
ties in the same institution. % 

We believe that the Supreme (3ourt's interpretation of the Title IX language has 
produced a result which is wrong as a matter of policy. The swiftest way to avoid' 
further injustice is to amend the statutory language to nullify that interfJtetation. 
We believe that H.R. 5490 does just that, in straightforward and efficient terms. We 
urge your Committees to expedite consideration and passage of this measure by the 
House of Representatives. ^ 
Very truly yours, 

Rofi£RT H. Kapp, 
Fred N. Fishman, 
Cochairmen. 
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